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AHHOTALUA

HayuHno-nccnenoBarenbsckas paboTa MocBsIleHa BOIPOCaM pacTOPKEHUS TPYAOBOIO
JIOTOBOPA B CBS3M C MPABOHAPYIIEHUSMH U 3JI0YTTOTPEOJICHHEM TPaBa CO CTOPOHBI
paboronareneii. Llenpio qaHHOM paboTHI SBISETCS BHISIBICHUE TPABOHAPYIIICHUN U
3JI0YyNOTPEOJICHUI CO CTOPOHBI paboTOAATElISI B IPABONPUMEHUTEIBHON MPAKTHKE, a
TAK)K€ BHECEHUE U3MEHEHHI B TPYJOBOE 3aKOHOAATENBCTBO C €TI0 MUHUMHU3AIINU
HEMPaBOMEPHBIX JEHCTBUI paboToaaTeNIel JUTsl 3aIUThI TpaB PAOOTHUKOB.
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! B TpynoBoMm 3akoHOJAaTenbCTBE HE COAEPKUTCA MOHATHS (UKTUBHOE WIH
MHHUMOE COKpauieHue. JlaHHble TEpMUHBI BbIPAOOTAINCh HEMOCPEACTBEHHOIO HAyKOW
TPYIOBOTO TMpaBa U CydeOHOW NPAKTUKOM, B CBSI3U C NPABOHAPYIICHUSIMH M
3JI0yNOTPEOJICHUSIMU MTPABOM pabOTOAATEIIS.
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2 CornacHo 1. 10 IToctanosnenuto [lnenyma BepxoBuoro Cyna P® or 17 mapra
2004 . Ne 2 «O mpumenenuun cymamu Poccuiickoit @enepanuun TpyaoBoro kojekca
Poccuiickoit ®@enepanuuy» (ajnee - MOCTAaHOBJICHUE) paboToAaresib B IESAX BEACHUS
3G (HEKTUBHON  SKOHOMHUYECKON  JEATEIbHOCTH W  PAIMOHAIBLHOTO  YIIPABJICHUS
HMMYIIIECTBOM CaMOCTOSITEJIbHO TMOJi CBOIO OTBETCTBEHHOCTh MNPUHUMAET Pa3IMYHBIC
KaJIpOBbIE PEIICHUS: OCYIISCTBISECT MOA00pP, PACCTAHOBKY, YBOJBHEHHE II€pCOHAIIA.
CrnenoBarenbHO, paboTOAaTENIb BOPABE C YYETOM OCOOEHHOCTEHM CBOEH NESITEIHHOCTH,
NOTpeOHOCTEN OpraHU3allii, TEXHOJIOTUU MPOU3BOACTB U TAK JaJ€e CaMOCTOSTEIbHO
OTIPENICIIATh CTPYKTYPY M YHCICHHOCTh PaOOTHHUKOB M IIPH HEOOXOAUMOCTH B JIH000€
BpeMsi BHOCHUTh B IITATHOE paclucaHue u3MeHeHus. Takke KOHCTUTYLMOHHBIA CyI
(manee - KC) momuepkHys B OIHOM U3 CBOUX OIpPEJEICHUMN, YTO MPOBEACHUE KaAPOBBIX

pEelIeHUI - 3TO MCKIIOUUTENbHAs MpeporaruBa pa60T011aTeJ1511. Kpome storo B m.2.3.
JAHHOTO OIPEAEIICHUS yKa3bIBAE€TCA Ha TO, YTO yYBoJbHEHHE 110 1.1 4.2 cT. 81 Tpynosoro
kosiekca P® (nanee - TK PD) nmpusHaeTcs mpaBOMEPHBIM, €CJIU COKpAILICHHE IITaTa Uin
YUCJIEHHOCTU paOOTHUKOB MMEJIO0 MecTo Ha caMoM Jene. Ho crout otmeruts, uto KC
3ampeniaeT OrpaHnYMBaTh pabOTOAATE ST B BOCCTAHOBICHUH YIIPA3THECHHON JOIHKHOCTH
B IITAaTHOM PACTHCAaHUU B EJSIX BeACHUS YD (HEKTUBHON YKOHOMUYECKOM e TEIHbHOCTH
B OpraHu3ali, HO TPHU 3TOM OH YKa3bIBaeT, YTO MpPH JAHHOW CUTyallMd HEJb3s
UCKJII0YaTh BO3MOXKHOCTh 3JI0yNOTPEOJEHUsT IMPaBOM CO CTOPOHBI paboTomarens,
UCIIOJIB3YIOIIETO JAHHBIA METOJ YBOJBHEHMS [l JIMYHBIX 1enei. B cBsi3u ¢
MPEIOCTABIIEHUEM TaKOro OOJBIIOrO Kpyra IMOJHOMOYUN paboTonaTesnin BeAyT ceos
HEZ00POCOBECTHO U BCAYECKH 3JI0yNOTPEOIISIOT CBOUM MTPABOM.

3 Mpb1 ipoBeNM aHaNU3 Pa3IMdHOM CyneOHON MPaKTUKH, U BBISIBUIM MHOXECTBO
CIIOCOOOB MHHMMOTIO COKpAIlleHHsl ITara paboTHUKOB. Tak B AMNEIISIMOHHOM
onpenenennn CK mo rpaxmanckuM nenam AJTaiickoro kpaeBoro cyaa ot 11 okTsaops
2017 1. cym paccMOTpeN amneisIMOHHYI0 >Kajmo0y MO BOMPOCY O BOCCTAHOBJICHHH
paboTHHKA Ha paboTe B CBS3M C COKpPAIICHUEM IITaTa paOOTHUKOB, B YOBJIETBOPECHUU
KOTOpOM ObTO OoTKa3zaHo. Cutyanus CKJiajbiBajiach ciaeayromnmum oopazom: ¢ 12.01.2015
UCTE 3aHMMaJl JIOJDKHOCTh HAuallbHUKA IOPUJIMYECKOTO  OTAeNa, TOProB H
ABTOMAaTU3UPOBAHHBIX CUCTeM ympaBiieHus. W B cCBI3M C  NIPOBEACHUEM
OpPraHU3alMOHHOIO MITATHOIO MEPOIPUATHS MO coKpaiieHnto «FOpuandyeckoro otaena»
OBLJIO TPHUHATO PEIICHWE O COKPAIICHUH JOKHOCTH HadyallbHUKA FOPUINYECKOTO
ornena. 09.12.2016 wuctiyy ObLIO BpPYyYE€HO YBEJAOMJIGHHE O COKpallEHUM ITara u
MpEAJIOKEH NEPEBO/I HAa BaKaHTHBIE JOJDKHOCTH B OpraHusanuu. Mcrel coriacuiicst Ha
OJITHY W3 HHX, HO MEPEBOJl He ObUT OCYIIECTBIIEH, MOCKOJIbKY OHU HE COOTBETCTBOBAJIH
€ro ypoBHIO oOpa3oBaHus U KBajdudukanuu. Tak paOoTHUK mpukazom oT 16.02.2017
YBOJICH C 3aHMMAeMOM JIOJDKHOCTH B CBSI3U C COKpAIIIEHUEM IITaTa paOOTHUKOB 1O 1.2
4.1 yt. §1 TK P®. A 17.02.2017 (cryctst 1 mecsiqy u 17 nHel co THA BO3HUKHOBEHHS
HEO0OXO/IMMOCTH B CO3[IJaHUU OTJeNa) paboToaaTeNlb CO3/1al OTAEN TOPIOB U 3aKyMOK, U
BBEJ/ICHA JOJKHOCTh HavaJIbHUKA OTJIeJIa TOPTOB (YacTh MOJTHOMOYNNA OBIITH BKIIOYEHBI B
paHee 3aHUMAaeMyI0 JIOJKHOCTh MCTHa). CTOUT OTMETUTh, YTO Ha HOBYIO JOJIKHOCTH
ObLI MPUHAT paHEe YBOJCHHBIA C JOMKHOCTH Ha4dalbHUKA OTJE]Ia MaTepUaIbHOTO
TEXHUYECKOTO 00ECIIEUEHHUs, B CBSI3U C BOCCTAHOBJIICHHEM Ha padoTe MO PEIIeHUIO Cy/a.
TakuM 00pa3oM, OYEBHJIHO, YTO pabOTOAATENh CO3Aa)l MPEAHAMEPEHHO HOBBINH OTIEN
JUISL UCIOJIHEHUWSl pelIeHust cydaa, a He i 3(PGEKTUBHOCTH SKOHOMUYECKOU
nesarenbHOoCTH.  CleAoBaresibHO, MPOM30IUIO  BOCCTAHOBJIEHHWE OJIHOTO  IpaBa,



IOCPEACTBOM HapylmleHUusi mnpaBa jpyroro pabotHuka. Cyn He yuen JaHHOE
00CTOSITENIbCTBO, a COCTANCS JHIIb Ha (POPMAJIbHBIN KpUTEPHUI COOTIONECHUS TIPOLIEAYPBI
COKpAILIEHHsI, HE UCCJIEIOBAB B MOJIHOM Mepe MPUYMHbBI MPOBEACHMS COKPAILCHHs 1ITaTa
paOOTHMKOB, YTO  JODKHO  ObI0O  ObITh  OOYCJIOBIEHO  OpPTaHM3AIMOHHOU
HEOOXOAMMOCTBIO. A TaK)KE€ HE CPaBHUJI JOJHKHOCTHBIE HHCTPYKIIMU, KOTOPBIE MOIIIU OBl
JI0Ka3aTh HAJMYKUE UJCHTUYHBIX MPaB U 00s13aHHOCTEN PaOOTHUKOB.

4 Jlpyroii mpumep U3 CcyeOHON MPAaKTUKH, TaKKe CBUIACTEIBCTBYET O MHHUMOM
COKpallleHUH pabOTHHKA, KOTOpOe padoToAare b MPOU3BOIUT MO MHOMY ClieHapuio. 12
despans 2020 r. B [lepBomaiickom paitonHoM cyge T. MbkeBcka Yamyprcekoil PecryOnuku
OBLIO PacCMOTPEHO JIEJI0, B KOTOPOM HCTEIl 00paTuiach O HE3aKOHHOCTH YBOJIBHEHHUS T10
n.1 4.2 ct. 81 TK P®. Ucten paboTana B TOJDKHOCTH 3aMECTHUTEIS IJIABHOTO Bpaya 1o
NepPCOHANly U OOIIMM BOMpPOCaM - HayaJlbHUKA OT/AENa KaJpoB, a MPUKA30M (JaHHBIC
U3BATHI) JIaHHAs JOJDKHOCTH ObLIa YINpa3JIHEHa, BMECTO HEe B INTAaTHOM CTPYKType
MOSIBWJIACh «HA4YaJbHHUK OTHENIAa KaapoB». B CBiI3M ¢ yeM, Cya NPOU3BEN aHaln3
IIOJIOKEHUM HOBOM M CTApOW JOJDKHOCTHBIX WHCTPYKIMKA W NPUIIENT K BBIBOAY, HE
CMOTpS Ha NMPUMEHEHUE PA3HbIX PEUYEBBIX (HOPMYIUPOBOK, JOIKHOCTHBIE O0S3aHHOCTH
UJeHTUYHBI. JlaHHBIH mepeueHb SBISETCS (PAKTUUECKU THUIIOBBIM M COOTBETCTBYET
KBanudukaiuoHHOMY CHPAaBOYHUKY JOJKHOCTEH PYKOBOAMTENICH, CHEHHAINCTOB U
JIpYyTUX CIyXamux, paspaboranneiii WHcTuTyTOM Tpyma MuHucTepcTBa Tpyna W
conuaibHOro pasutusi PO, yreepxkiaenHomy Iloctanosienuem Muntpyna PO ot 21

aBrycra 1998 Ne 37 1mo JOJDKHOCTH «Ha4aJdbHUK OTJIEJIa Ka,Z[pOB>>2. Cyn B 1aHHOM Jielie
uctonkoBas cT.81 TK B momb3y paboTHWKA, MOTYEPKHYB, YTO TPABOBOW OCHOBOM
JNEUCTBUN paboTomaressi MO COKPAIEHWI0 YHCICHHOCTH WIM INTara pabOTHUKOB
OpraHu3alluy SBJSIETCSA HE TOJIBKO WHHUIIMATHBa paboTojaressi, HO U BO3HUKHOBEHHUE
OMPEICNICHHBIX 00BEKTUBHBIX MPUUMH. Takxke cyn cocnaincs Ha 1. 19 Kouseniiuu MOT
«O mpekpallleHuu TPyJOBbIX OTHOIICHHUN 110 MHUIMATUBE npeanpunumaress» (1982 r.),
Kotopast He paruduiuporana P®. Vcxons u3 conepkanust KoHBeHIMM, OH yKa3aj, 4yTo
BCE 3aMHTEPECOBAHHBICE CTOPOHBI JOJKHBI CTPEMUTHCS K MPEIOTBPAIICHUIO WU
CBEJICHUIO K MHUHUMYMY, HACKOJBKO 3TO BO3MOXHO, CJIy4aeB MPEKpPAIICHUSI TPYAOBBIX
OTHOILIEHUI MO NPUYMHAM 3KOHOMHYECKOTO, TE€XHOJOTMYECKOTO, CTPYKTYPHOTO WU
aHAJOTUYHOTO Xapakrepa 6e3 ymiepOa g 3 dexTuBHOM paboThl nmpeaAnpusITHs. Takum
00pa3zoM, CyJ1 UCCIIeIOBa]l SKOHOMUYECKHUE, OPTaHU3aIMOHHbBIE U TEXHUYECKUE MPUUUHBI
COKpalIeHHUs 1ITaTa, ¥ MPUIlle]l K BEIBOAY, UTO OOBEKTUBHBIX MIPUUYMH TAKOTO XapakTepa
He OBLIO, TOCKONBKY paboTomarens OBLT BBIHYXICH COXPAaHUTh HEOOXOAMMOCTH
UCIIOJIHEHUS JAHHBIX O0S3aHHOCTEH, O YeM CBUJICTEIBCTBYET (haKT BO3JIOKEHUS TEX XKe
00s13aHHOCTE Ha MHOTO pabOTHUKA, JOJKHOCTh KOTOPOro 0003HAUYCHA KaK «HAYaJIbHUK
otaena kaaposy». CienoBaTelibHO, pad0OTOAATEh PEATIU30BAI CBOE MTPABO HA MPOBEACHHE
COKpAIIICHHsI IITAaTa WM YHUCIECHHOCTH PaOOTHHKA C IIEJIBI0 MPOCTOTO M30aBIEHUS OT
«HeHyXkHoro» pabotHuka ¢ mnosunuu cT. 10 'K P® pannoe nelictBue ObLIO
PacCMOTPEHO Kak 3J10ynoTpedjieHue MpaBoM.

5 KpoMe Ha3BaHHBIX IPUMEPOB B JIEATEIBHOCTU OPraHU3alUi MOXKET BO3ZHUKATh
oOparHast curyalnusi, Korga paborojmareib IMPUHMMAET HOBOTO pabOTHUKA, BBOJS
AQHAJOTUYHYIO JODKHOCTb, MMEIOLIYIOCA B LITaTe MEpe]l COKPAUIEHUEM YHUCIEHHOCTH
mrata. CrenoBarenbHO, TakKUM CIOcoOOM paborojarenb CoO31aET HCKYCCTBEHHYIO
CUTYaIMIO0 MPOBEACHUSI OPraHW3alMOHHO-IITATHBIX MEPOIPUITHI, TO €CTh MPUHUMAET
HOBOI0 pabOTHUKA C LENbI0 B MOCIEIYIOUIEM YBOJIUTH JApyroro. CyneOHOW MpaKkTUKH



OYCHb Maji0 10 JaHHOW cuTyanud. Ho HaMm yaajnoch HAWTH OMHO W3 MOJO0OHBIX
cyneoHbix nen - Pemenne EcceHTykckoro ropojackoro cymaa CTaBpomojbCKOro Kpasi OT
08.10.2018 no memy Ne 2-1521/2018, rae paGoTtoaarens nepea yBoIbHEHUEM PAOOTHUKA
BBEJI IIEJIBIX TPU HOBBIX JIOJDKHOCTH AHAJOTMYHBIC B MOCJEAYIOIIEM COKpallaeMoro
pabotrHuka. Jlo cokpaleHus IO0JDKHOCTh HMEHOBAJIACh «3aMECTUTENS HavdaIbHUKA
orzena cObITa DHEPruM», a 3aTeM MOSBUIMCH JIOJDKHOCTH CO CXOXKHUMHU TPYAOBBIMU
00SI3aHHOCTSIMU: «HAYAJIbHUK YIPABICHUS MO COBITY», «3aMECTUTENIb HadallbHUKA

YIIPaBJICHUA 110 C6I>ITy>) H «Ha4YaJbHHUK OTAC]Ia I10 pa60Te C OPUAUICCKUMU J'II/ILIaMI/I»3.

Cyn He Hamén B JaHHOM Jejieé TNPU3HAKOB MHUMOCTH COKpAILlEHUs, XOTS 3TO
HeOeccropHass CHTyalus, IMOCKOJIbKY OJHA W3 JOJDKHOCTEH TO-TIPeKHEMY HOCHUT
UJICHTUYHOE HA3BaHHE 3aHMMAEMOW paHee JOHKHOCTH HMCTIA, YTO CBHJIETEIBCTBYET 00
UJICHTUYHOCTU TpyaoBoro ¢yHkiuoHana. Takum oOpazoMm, aeduuuT MNOAOOHON
IPAaKTUKU OOYCIJIOBJIEH CJIOXKHOCTBIO JIOKa3bIBaHUsSI (PUKTUBHOCTH COKpAILEHUs, B CBSI3U
C 9eM, CyJIbl OTKa3bIBAIOT B yJOBJICTBOPCHUH MCKa WM paOOTHUK He oOparaercs B CyI,
UCXOJsl U3 TIPOUTPHIIIA JIeNa.

6 Ha ocHoBaHMM BCEro BBIIEU3IOKEHHOIO Mbl BHUJUM, 4YTO paboTojaTeNlb B
CaMbIX pa3JIMYHBIX (popmax 3710ynoTpedasieT CBOMM IPaBOM, MOPOMl - HapyIllIaeT Mpasa
pabOTHHUKOB M, UCXOS U3 aHaIM3a Cy[AeOHOI MPaKTHUKK paOOTHUKAM HE BCEra yaaeTcs
JoKa3aTrh JAaHHbIM (akt. Takas mpoOnema CyIIECTBYeT B CHJIIy TOrO, 4YTO CyAbl HE
YUMUTHIBAIOT MIPHU pa3pelieHuu Jena Hanuuue (akra 3J10ynoTpelneHus paboronaresnem
CBOMM IIPABOM, MOCKOJIBKY B TPYAOBOM 3aKOHOJATEIBCTBE OTCYTCTBYET TAKOE MOHSATHE
KaKk «(QUKTUBHOE WJIM MHHMOE COKpAIleHHEe, a TaKXe 3JI0ynoTpeOlieHne MpaBoM B
oTHomeHun padorHuka». [lnenym BC ykaspiBaeT B 1.27 CBOETro MOCTAaHOBJICHHS Ha
HaJIM4Me 3JI0YNOTpeOJIeHUs MPaBOM CO CTOPOHBI PabOTHUKA, YTO KOHIIEHTPHUPYET
BHUMaHHE cy/a Julib Ha 3ToM (akre. CienoBarenbHo, npeayaraem m. 27 ITIIBC N 2
JOTIOJIHATH CIIENYIOIIMM conepkanneMm « IIpu paccMoTpenun 1ean 0 BOCCTaHOBIIEHUU Ha
paboTe cieayeT MMEThb B BUIY, YTO IPU pealu3alud TapaHTHH, MPer1oCTaBIsIEMbIX
Konekcom pabGoTHHKaM B ciydyae pacTOP:KEHUS ¢ HUMHU TPYAOBOIO JOTOBOpPa, JOJKEH
coOmroaTecs OOLIENPABOBOM MPUHILIMI HEAOMYCTUMOCTH 3JIOYNOTPEOTIEHUsT MPaBOM,
KaKk CO CTOpPOHbI pPabOTHMKOB, TaK W CO CTOPOHBI paboTojareneil, YTO MOXET
HOPOSIBISITECS ,K MPUMEPY, B BUAEC (UKTUBHOTO (MHMMOIO) COKpaUIeHHs». Takxke Mbl
CUMTaeM HEOOXOAMMBbIM HW3HayainbHO paruduuuposats Konpenmuio MOT «O
IPEKpalleHUH TPYIOBbIX OTHOIIEHWI MO MHULMATUBE npeanpuHumarens» (1982 r), a
3areM 3akpenuTh B CT.2 TK Takoi mpuHIUI, KaK NPEeAOTBpAILCHHE MpPEeKpalleHus
TPYAOBBIX  IPAaBOOTHOUICHUWH B  CUJIy  OKOHOMMYECKOIO,  TEXHOJIOTMYECKOTIO,
CTPYKTYPHOIO WJIM aHAJOTMYHOTIO XxapakTepa 0Oe3 yuepba Juisi OpraHu3aluu
paboronareins, BbITEKAOMMK M3 ee coaepkaHud. ClieqoBaTenbHO, CyIbl, pa3penias
Nno700HBIE CIIOPHI, OyAYT PYKOBOACTBOBATHCS JAHHBIM MPHUHIIUIIOM M CTaHYT TIIATEIbHO
UCCIIEZIOBAaTh NMPUUYMHBI YBOJIBHEHUSI B CBSI3U C COKpAIllEHWEM IITara paOOTHUKOB, HE
yIyCcKas JaHHbII MOMEHT, KaK 3TO YacTO IPOMCXOJWUT HA CErOAHSAIIHUNA JEHb B
IIPAKTHKE.
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The problem of violations and abuses of the right of the
employer when reducing the staff in the organization:
through the prism of judicial practice
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Abstract

The research work is devoted to the issues of termination of an employment contract in
connection with offenses and abuse of rights on the part of employers. The purpose of
this work 1s to identify violations and abusing of rights for the part of employers in a law
enforcement practice, as well as to amend the labor legislation in order to minimize
illegal actions of employers to protect the rights of employees.
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