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B nensix peanuzanuy [Taprkckoro cornanieHus o KIUMary, IpuHAToro Ha 21-it kondepenuu OOH 1 HanpaBIeHHOTO HA CHIDKEHUE
yrepoaHoro ciena, npuHsatT ®exepanbhsbiii 3akoH 0T 02.07.2021 Ne 296 — @3 «O06 orpaHnueHUH BEIOPOCOB MAPHUKOBBIX Ta30BY.
JlaHHBIH 3aKOH BBOAUT B FPaXXJaHCKHUI 000POT HOBYIO CYIIHOCTS - «YIJIEPOIHbIE CANHUIIBDY, KOTOPbIE MOTYT OBITh EPEAaHbl APYTOMY
JIUIYy HA OCHOBaHUHM JI0TOBOPA. Y UUTHIBAsi HOBU3HY JaHHOTO O0BEKTa IPKAAHCKUX MIPaB, B CTAThE PACCMATPUBAETCS BO3MOXKHOCTD
OTHECEHUsI YIIEPOAHBIX SAUHHUI] K AHCTBYIOIUM 00BEKTaM IPaXkJaHCKHUX IPaB COINIACHO cTaThe 128 IparkaaHCKoOro Kojekca
Poccuiickoit denepannu, npegaraercs MoAX0/ K IPaBOBOMY PETYIMPOBAHUIO JOTOBOPOB NEpeadt yIIIEPOJHBIX €ANHUIL, a TAKKE
aHaNIU3UPYETCs. BOZMOXKHOCTb 00pallleHNs YIIEPOJHBIX €UHHI] HA OPTaHU30BAHHBIX TOPrax.
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! [To cocrostamto Ha 2020 rom mroOambHast cpemHssl MpU3eMHas Temreparypa Bo3ayxa Ha 1,1 rpamgyca Llemscust mpeBrpicmia
JIOUHycTpUalbHbIA ypoBeHb 1850 - 1900 romos [1], a ypoBeHb KOHIICHTpAIMK MTAPHUKOBBIX T'a30B B aTMocdepe ObuT 3apUuKCHpOBaH
BEIIIIE YpOBHs, ycraHoBieHHOro B 2011-2019 romax. Bo3MOXHBIMH ITOCIEACTBUSMH H3MEHEHHS KIMMATHYECKHX YCIOBHH MOTYT
SIBISITBCS. TI00AJIbHOE IMOTENJICHUE, YBEINYEHHE JKCTPEMANIbHBIX HMOTOIHBIX SBJICHUH, PUCKH JErpajallidl pasjIMuHBbIX JKOCHCTEM B
pe3ynbrare H3MEHEHHUs TEPMHUYECKOTO M BIAXXHOCTHOTO pexxnMa. Bo n3dexaHue MOCIESACTBHI peann3aniy KINMaTHIeCKUX PHCKOB B
2015 romy Ha 21-ii koudepeniun OOH no kmumary Obuto npunsaTo Ilaprkckoe cortamienue no kiauMmary. Crarbeit 6 Ilaprxckoro
CONNIAIICHHUS YUYPEKAACTCSI MEXaHU3M [UIS CONCHWCTBHS COKPALIEHHWIO BHIOPOCOB MAPHUKOBHIX Ta30B M IOIIEPKKH YCTOWYHMBOTO
paszButus. Poccus parudpunupoana [apikckoe cornamenue B 2019 roay. B nemnsix peanuszanuu [Tapikckoro coramieHus MpUHIT YKa3
IIpesunenta Poccuiickoit deneparuu ot 04.11.2020 Ne 666 «O coxpauieHuu BHIOPOCOB MAPHUKOBBIX Ta30BY», yCTaHABJIMBAIOLIUN
HeoOxoauMocTh obecrieueHust k 2030 roay cokparieHHs BHIOPOCOB MAPHUKOBBIX T'a30B 0 70 MPOLIEHTOB OTHOCHTENIBLHO YpoBHs 1990
rofa, a Takke HeOOXOIUMOCTb 0OECTICUCHNS CO3aHUs YCIOBUM A Pealu3aliy Mep M0 COKPAILCHHIO, IPEJIOTBPAIIECHHUIO BEIOPOCOB
MAPHUKOBBIX TA30B M IO YBEJIMYCHHUIO ITOMIOMICHHS TAaKHUX Ta30B. YKa3aHHBIC MeEpbl IPEIyCMOTPEHBI, B 4acTHOCTH DenepaibHbIM
3akoHOM OT 02.07.2021 Ne 296 — ®3 «OO0 orpaHHYCHUM BBIOPOCOB MAPHHUKOBBIX Ta30B» (fanee — 3aKOH O IAPHUKOBBIX Ia3ax).
Co3nanue 1 pa3paboTKa HOPMATHBHBIX ITPABOBBIX aKTOB, HATIPABJICHHBIX HAa CO3JIaHUE YCIOBHMU /sl yCTOMYMBOIO U cOaIlaHCUPOBAHHOTO
pa3BuTus SKoHOMUKM Poccuiickoit ®enepauuy NpU CHIKEHHH YPOBHS BBIOPOCOB MAPHUKOBBIX T'a30B, OOOCHOBAHBI HE TOJBKO
9KOJIOTMYECKUMH U MIPAaBOBBIMHU IIPUYMHAMH, HO U SKOHOMHYECKMMH. B nensx ucnonnenus [lapmxckoro cornamenus B EBponeiickom
coro3e ¢ 2023 rofa miaHuUpyeTcs K BBEACHUIO MEXAHW3M TPAHCTPAHUYHOIO YIIIEPOIHOTO PEryJUpOBAaHUs, KOTOPBIH MpeaycMaTpUBaeT
c60op 3a uMIopT yraeporoeMkux ToBapoB B EC, Mpon3BOICTBO KOTOPBIX CBS3aHO C BBIOPOCAMU MTApPHUKOBBIX Ta30B. Bo3MoxHas yruiara
Takoro cbopa poccuiickumu skcrioprepamu B 0roker EC cTHMynupyeT rocynapcTBo K NPHUHSATHIO Mep 10 CO3IaHMI0 HALMOHAJIBHOM
CHUCTEMbI YIJIEPOJHOTO PEryJIMpPOBaHUS M JOCTIDKEHUIO NPHU3HAHHUS TaKOH CHUCTEMBbl 3apyOeHbIMH CTpaHamH. J[aHHbBIE BOINPOCHI
CIPaBEJIMBO BBI3BIBAIOT HHTEPEC U CTAHOBSTCS MPEIMETOM IPaBOBBIX UCCIIENOBAHUIL, O 4eM BepHO yka3biBaeTcsi B.B.PomanoBoii.[2]

2 CornacHo OCHOBHBIM HaIpaBICHUSAM Pa3BUTHs (UHAHCOBOTO phiHKa Poccuiickoit ®eneparmu Ha 2022 rox u nepuon 2023 u
2024 ronos, onobpennsiM CoBetoM aupekTopoB banka Poccun, B Poccun mutanupyercst co3jaHue HallMOHAJIBHOH CUCTEMBI TOPTOBIN
yriepoaHbiMu  enuHunaMu. OOpallleHue yriaeponHbIX €IMHMIl JOIYCKaeTcs, B TOM 4YHCJIEe Ha OPraHU30BaHHBIX TOprax B LEJSAX
(hopMHUpPOBaHUA LIEHOBOTO MHANKATOPA U ONpPEeIeHUs] PhIHOYHOH CTOMMOCTH.
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3 B cBs3u ¢ IIaHUpyeMBIM 0OpallieHHeM yIIePOIHBIX SAUHUIl Ha OUP)KEBBIX TOPrax, aKTyalbHBIM SBIISIETCS BOIIPOC O IPABOBOH
KBaIU(UKAUK YIIEPOIHBIX €IUHUL, JOTOBOPOB, HA OCHOBAHUH KOTOPBIX MEPEAAIOTCS YIIEPOIHbIC €AUHUIIBL, a TAKXKE O JOIyCTUMOCTH
uX 0OpalleHus Ha OUPXKEBBIX TOprax.

4 Jlns ueneit opraHu3aly OMpPIKEBBIX TOPTOB IIPaBOBas KBATU(UKaIMs 00bEKTa, JOIyCKaeMOro K Topram, T.e. ToBapa COIIacHO
®denepanbHoMy 3akoHy oT 21.11.2011 No 325-D3 «O0 opraHU30BaHHBIX TOprax» (nanee — 3akoH 00 OPraHM30BaHHBIX TOPrax), HIMEeT
CYLIECTBEHHOE 3Ha4Y€HHE, IIOCKOJIbKY B COOTBETCTBHH C M9 4.1 cT.2 3akoHa 00 OpraHU30BaHHBIX TOPrax IO TOBAPOM IIOHUMAIOTCS HE
U3bATBIE U3 000pOTa BElM (32 MCKIFOYEHHEM LIEHHBIX OyMar, HHOCTPAaHHOH BaJIIOTHI) ONPENENCHHOrO poja M KadecTsa, JIo0oro
arperaTHoOro COCTOSIHUS, JOIYILEHHBIE K OPraHH30BaHHBIM TOPraM.

5 3aKoH O MAPHUKOBBIX ra3ax ONPEACISICT, YTO YIIEPOAHOW SIUHHIICH SIBIsCTCS BepU(HUIIMPOBAHHBIA PE3yNbTaT pean3alun
KJIUMaTUYECKOTO MPOEKTa, BBIPAXKEHHBI B Macce MAapHUKOBBIX Ta30B, SKBUBAJCHTHON OJHON TOHHE YIVIEKHCIIOTO ra3a. YIIEpOJIHbIe
€JIMHUIIBI HEe TIOMMEHOBaHbI B ctathe 128 [paxxnanckoro xoxekca Poccuiickoit @enepanun (nanee — 'K PO) kak 00bEKT TpakaaHCKUX
npaB. OJHAKO, YYHTBIBas JHMCIO3UTUBHOCTh HOPM TpakgaHCKOro mpaBa, orcyrctBue B ['K P® 3akpeiToro mepedns 0OBEKTOB
IpaXIaHCKUX TPaB, a TAKXKe MOTEHIMATbHYI0 3KOHOMHUYECKYIO LIEHHOCTh YIIEPOAHBIX SIUHHII U MX 00OPOTOCHOCOOHOCTH, MOXKHO
MIPETIONIOKUTD, YTO YIIICPOJHBIE SIUHUIIBI SBISTIOTCS 00BEKTOM IpakIaHCKKX mpaB B cMbicie cT.128 'K PO, a BoT B oTHOWmICHNH BHIA
TaKOro 0OBEKTa BOMPOC HE TaK OJHO3HAYCH.

6 K oObekTam TpaXXJaHCKUX IIpaB OTHOCAT BCIIH, MHOC UMYIIECTBO, B TOM YHUCJIC UMYIICCTBCHHBIC ITpaBa, PpE3yJIbTaTbl pa60T u
OKa3aHUEC YCIIYT; OXpaHACMBIC PE3YJIbTaThbl HHTCJ’IJ’IGKTyaJ'ILHOfI ACATCJIBHOCTU U NPUPABHEHHBIE K HUM CpE€ACTBAa MHAUBUAYAJIU3aALUU
(I/IHTeJ'IJ'IeKTyaHLHaSI CO6CTB6HHOCTB); HEMaTCpHruaJIbHbIC Omara. O‘-IeBI/I,I[HO, YTO YIIICPOAHBIC €AUHUILIBI HE SABJISIIOTCA PE3YyJIbTaTaMU pa60T
U OKa3aHUEM YCIYyT; OXpaHACMBIMH pE3yJIbTaTaMU HHTCHHGKTyaHLHOﬁ ACATCJIIBHOCTU W TMPHUPABHECHHBIMM K HHM CpE€ACTBaAMHU
WHAWBUAYAINU3aAlUN (I/IHTCJ'IJIGKTyaJ'ILHaﬂ CO6CTB6HHOCTL); HEMaT€puaJlbHbIMU Oylaramu. Bo3MOXXHOCTh OTHECCHHS YIIICPOAHBIX €AMHUIL
K B€llaM, THOMY UMYIIECTBY, B TOM YHUCJIC UMYIICCTBECHHBIM IIpaBaM IIpEu1aracTcs NpoaHaJIM3upoBaTh AaJiee.

7 1. VreponHble eIUHUIIBI — Belb?

VrnepogHsle €IUHHIBI HE MMEIOT MAaTepHATIbHOTO BBIPAKCHUS T.€. SBISIIOTCA «OECTENeCHBIMH», W HE O0NafaloT arperaTHbIM
COCTOSIHHEM, MOCKOJBKY MPEICTABISIOT COOOH JIMIIb Pe3ynbIaT, BBIPAKCHHBIM B Macce NMapHUKOBBIX Ta30B, SKBUBAJICHTHOH | TOHHe
YIIEKUCIIOTO Ta3a M SBIIIOTCS 3allUCHI0 11O CUETYy OIepaTropa peecTpa yIIEpOAHBIX eOUHHL. B HaydHOH nuTeparype HaOmomaeTcs
HEOJHO3HAYHOCTh OTHECEHUs «OECTENeCHBIX OOBEKTOB», KaK HalpuMep, JMeKTposHeprus, k Bemam [3]. CymeOHas mpakTuka IO
BOIIPOCY OTHECEHHsI «OeCTeIeCHBIX» MPEAMETOB K BellaM IpakTHYecKu oTcyTcTBYeT. [loctanosnenu em IIpesnnauyma BAC P® or 17
mionst 2012 . N 1944/12 omnpenpeneHo, 4To HcXoAs M3 CHEUUPHUKHA OE3MOKYMEHTAPHOH AaKIHUU HEeBO3MOMCHO 61ademb er KAk
cyujecmeyioujell 8 ocazaemoll gopme gewvio 6 sude gusuueckozo obradanus. OnpeneneuueM CyneOHOH KOJUIETHM IO TPakKIaHCKUM
nenaMm BepxoBHoro Cyma Poccuiickoit ®eneparuu ot 13.04.2021 N 35-KI'21-1-K2 ycraHoBieHO, 4TO «TUTyNbHBIH 3Hak WMZ
SIBJISIETCS YCIIOBHOM BUPTYaJIbHOM YUETHOW eMHUIIeH, KOTOPYIO MOKHO HCIIOIb30BaTh TOJIBKO B paMKax cucreMsl "Webmoney Transfer"
- OMUTEHTA ATUX YCIIOBHBIX BUPTYAJbHBIX CAUHHL, He AGIAEMCS NpeoMemom MAamepuaibHo20 Mupd, He cyujecmeyem 6 usuiecku
ocazaemoti ¢opme, He obnadaem npusHakamu eewu...». K Bemam OTHOCATCS OOBEKTHI, BBIPRKEHHBIE B MAaT€pPHaJIbHOM BHIE U
ocszaemoit  popme. Bonee Toro, B cumily NONOKEHHH KOHTUHEHTAJIBHOW IPABOBOI JOKTPHHBI, IPHU3HAIONICH BEUIAMH TOJIBKO
MarepualibHble (TeJIeCHbIE) NMpeAMEThl, Ha HeMaTephalibHble OOBEKThI HE MOTYT OBITh PAaCHpPOCTPAHEHbI BELHbIE IpaBa. 3aKOH O
MApPHUKOBBIX Ta3aX HE COACPKHUT YIOMHHAHMA O IpaBe COOCTBEHHOCTH M MHBIX BEIIHBIX NpaBax Ha YIVIEPOIHbIC EIWHHIIBL.
[IpaBooOazareneM YIIEpOAHBIX EJUHUL] SBISETCS BIajelell - IOPUANYECKOe JIMIO, HWHAMBUIYAIBHBIN INpeIIpUHUMATENb WIN
¢busnyecKoe MO, KOTOPHIM IPUHAICKAT YIIIEPOAHBIC SIUHUIBI. AHAJIOTMYHOTO IOAXOa 3aKOHOJATENb IPHICPKUBACTCS H B
OTHOIIEHNH 0e30KyMeHTapHbIX IeHHbIX Oymar. CormacHo cT.2 ®depepampHoro 3akoHa oT 22.04.1996 Ne39-®@3 «O phiHKE IEHHBIX
Oymar» Biajieliel] - JIMLO0, YKa3aHHOE B YUETHBIX 3alUCsX (3aMUCSX 10 JIMIEBOMY CUETY MJIM CHETY JEIO0) B KauecTBe IpaBooOiasarelis
0e310KyMEHTapHBIX LIEHHBIX OyMmar, Ju00 JHI0, KOTOPOMY JOKyMEHTapHbIE IIeHHbIe Oymaru IpHHa/UIeKaT Ha IpaBe cOOCTBEHHOCTH
WJIM MHOM BEIIHOM IIpaBe.

8 [IpurrMas BO BHHMaHHME W3JIOKEHHOE, YIICPOJHBIC EIUHHUIBI HE SBIAIOTCS MAaTepHaJbHBIM (U3NYECKU OCH3aeMbIM
MIPEAMETOM, MMEIOLIMM KaKOe-JIM0O arperaTHoe COCTOSHHE, Ha KOTOPBIH JIMIIO MOXET 00JaaTh NMpaBoM COOCTBEHHOCTH WMJIM MHBIM
BEIIHBIM IIPaBOM, a, CJIEIOBATEJIbHO, HE SIBISIFOTCS BElbi0. B CBA3M € 3THUM, K yIVIEPOIHBIM €JUHHUIIAM HE MOTYT OBITH NPUMEHHUMBI
Hopmel 'K P®, perymampyromue OTHOIICHHS MO IOBOAY BeIlei, B YaCTHOCTH BO3BpaT YIIEPONHBIX CIMHHUI HE MOXKET OBITh
OCYIIECTBJIEH MOCPEICTBOM BEITHO-TIPABOBEIX CIIOCOOOB 3aIUTHI.

9 1. VreponHbIe eIMHUIBI — IMYIIECTBEHHEIE ITpaBa’?

10 CornacHo c1. 128 TK P® k uMynIecTBEHHBIM NpaBaM OTHOCATCS LU(POBBIC MpaBa, O0€310KYMEHTAapHbIE LIEHHbIE OyMaru u
Oe3HaJINYHBIC JICHEXKHbBIE CpeICTBa. be3nokyMeHTapHbIe IIeHHbIE OyMaru IpeCTaBISIOT cOOOH 00s3aTeNbCTBEHHBIE W MHBIC NpaBa,
KOTOpBIE 3aKpEIUICHbI B PELICHUH O BBIIYCKE WJIM MHOM aKTe JIMIA, BhIMYCTHBILIEro LeHHble Oymaru (ct. 142 'K P®). besnanuunsie
JICHE)KHBIE CPEACTBA SIBJISIFOTCS NpaBaMU TPEOOBAaHUs BlajeNblia OAaHKOBCKOrO cyera B OaHKe K OOCIY)XHBAIOLICH €ro KpeAuTHOH
OpraHM3alKi U SBJIAIOTCS 3alMCAMH Ha OaHKOBCKOM cuere ux oOmagarens [4]. LludpoBsiMu npaBaMu NpHU3HAIOTCS Ha3BaHbIC B
COOTBETCTBYIOILIEM 3aKOHE 0053aTeJIbCTBEHHbIE W HMHBIE TpaBa, COAECPIKAHWE M YCIOBHUS OCYILECTBJICHHUS KOTOPBIX ONPENENSIOTCS B
COOTBETCTBUY C IpaBmiIaMu HHpopMarmoHHoi cuctemsl (cT. 141.1 'K PO).

1 Takum 0Opa3oM, UMyIIECTBEHHbBIE IIpaBa BKIIOYAIOT B CBOM COCTaB, KaK IpaBoBOe TpeOoBaHUE (00S3aTEIbCTBEHHBIE I1PABa),
TaK MHbIE IIpaBa, UMEIOLINE JICHE)KHOE BBIPAKEHHE, IIEPeUeHb KOTOPHIX 3aKOHOM He orpaHuueH [5]. Tak, HarnpuMmep, UMyIECTBEHHbIE
IIpaBa MOT'YT BKJIFOYaTh KOPIIOPaTUBHbIE IPaBa.

12 [TomuMo mpaB, KOTOpbIE JOJDKHBI BKIIKOYAaTh MMYIIECTBEHHBIE IIPaBa, TAKWE IpaBa MUMEIOT €Ille OHY XapaKTEePUCTUKY —
HaJIMYME MOTEHIMAIbHONW WM JeHCTBUTEILHON KOHOMHUYECKOW IIEHHOCTH [6], 3aKiodaromieiics B TOM, YTO HCIIOJHEHHE 10 TaKUM
IpaBaM MMeEET IIEHHOCTh. VIMEIOT JIM yIeponHble eIUHMIBI TaKylo0 IIEHHOCTbh M IOAPa3yMeBaeT JM OONafaHue TaKUMH eIMHHLAMU
IIpaBo TpeOOBaHMs WU HHBIE ITpaBa?

13 Brnanenbupl yrmiepoaHBIX €IMHMI[ MMEIOT NpaBO TpeOOBaHMA K ONEparopy O IPOBEIEHHU ONEpaluil ¢ YIIepoJHbIMU
€IMHULIAMH B peecTpe, OIHAKO, IPEJICTABIACTCS, YTO TAKOE IIpaBoO TPeOOBaHMS HE SABJIACTCS KOMMEPUECKOi IEHHOCTHIO JUI o0aiaresis


consultantplus://offline/ref=552C3854124C4ED6B637EF13FCCFCBFE25D39C527839FD02225CB757AC02502597B2AF32D9CEE6B4354363DE10m46DI
consultantplus://offline/ref=1965DCE704F08D1A55D226AAF36194014D71DC9CD885B17B419EEE22C30B42A7A01B0DFEBD14BF4245BAA18E64BF16BF9953D5B3FA732FEAjE7FN

eMHMI. 3aKOH O MApHHUKOBBIX Ta3zax HE MpPEAyCMaTpHUBacT MaTepHaJbHOE WIIM KaKoe-IMOO WHOE HCIONHEHHE 110 TaKUM YIIIEPOAHBIM
€MHUIaM, T.. BIAJeNel yIIIepoJHON eIUHUIBI HE UMEET IpaBa Ha IOJyuYeHHE JO0XOAa WM OCYLIECTBICHHS IpaBa roioca Wil WHBIX
npaB. Bmecre ¢ atum, camm mno cebe ymIepoAHBIE EIUHUIBI MMEIOT CTOMMOCTb, TaK, HamnpuMep, coriacHo I[locTaHOBICHHIO
[IpaBurensctBa PO ot 30.03.2022 Ne 518 «O mnopsiake onpeneneHus MiaTkl 3a OKa3aHUE ONEepaToOpoM YCIYyT IO MIPOBEIECHUIO Onepanuil
B peecTpe yIIepOIHbIX €AWHMID) CTOMMOCTH YINIEPOAHOW eNUHHMIBI Npu3HaeTcst paBHoi 2000 pyOiei, a ecinu yriepoAHbIE eIUHUIBI
oOpaIaroTcs: Ha OpraHM30BaHHBIX TOPrax, - CPEJHEB3BEIICHHON LIeHEe, ONPEIeICHHOW OPraHn3aToOpOM TOPTOBJIM Ha OCHOBaHHHM JaHHBIX
nocaenaux 20 ToproBuIx AHeH, HO He MeHee 2000 pyOieit.

14 CpaBHHTeJ’ILHO-HpaBOBOﬁ aHaJIu3 II0OKa3bIBA€T HaJIM4UC pa3n1/1'ﬂ/1171 MEXIY UMYHMWECCTBCHHBIMU IpaBaMH U YIIIEPOIAHBIMU
[SP1048505008:070%08 yFJ'IepOﬂHI)Ie COAUHUIIBI HEC o6ﬂa[1a}o’r XapakKTECPUCTUKAMU TIPUCYIIMMHU HWMYIIECCTBEHHBIM IIpaBaM, a HMEHHO: HE
noapasyMmeBaroT I1on c000li 0053aTEIbCTBEHHBIX WJIM HMHBIX npaB, B HACTOALIEE BpEMs IPCACTABISICTCA HE COBCEM SABHBIM HAJINYUEC
9KOHOMHYECKOM IIEHHOCTH OT 06J'IaﬂaHI/I$I YIIIEpOAHBIMU €IUHULIAMU 3akoH 0 IMapHUKOBBIX I'a3aX U NPUHATBIE B COOTBETCTBHUU C HUM
HOPMATUBHBIC MTPABOBBIE AKTHI ITOKAa HE IMPEJIaratoT KOMIaHUuAM CTUMYJIOB K Pa3sBUTHUIO pPbIHKA YITICPOAHBIX €IWHHUL], HAIIPUMED, JIBI'OT
BlIaaciabluaM TaKuxX €IUHUIIL.

15 Bwmecre ¢ 3TUM, CTOUT OTMETHTH, YTO MOMUMO 3aKOHA O IMAPHHUKOBBIX Ta3ax, ecTh Takke dexepanpHbiii 3akoH ot 06.03.2022
Ne 34-®3 «O mpoBefeHHH SKCIEPHMEHTA 10 OrPaHHUYCHHI0 BHIOPOCOB MAPHHUKOBBIX ra30B B OTACIBHBIX CyObekTax PoccHiicKoi
denepannm», U3 MOJIOKEHUH KOTOPOTO MPEICTABISCTCS BO3MOXKHBIM CJENATh BBIBOJ, YTO YIIECPOIHBIC CIMHHIIBI BCE-TAKH MOTYT
COZIepIKaTh OT/ICNbHBIC YePThl UMYIIECTBEHHBIX MPaB. Tak JOMyCKAeTCs 3a4eT YIIEPOTHBIX SAUHHIl U SAWHHIL BHITTOIHEHUS! KBOTHI IS
e/ BBITOJHEHUSI KBOTHI BBIOPOCOB MAPHUKOBBIX ra30B, YCTAHABIUBAEMOHN JJISI ONPEICIICHHBIX KOMIIAHUH. 3a TPEBBIIICHAE KBOTHI
BBOJMTCS IUIaTa. B CBS3M C 3THM, MOXHO TPEIIONOKUTH, YTO JaHHBIC CIMHHUIIBI MOTYT IPEACTAaBISATh IpaBa TpeOOBaHHS Ha
YMEHBILICHUE YITIEPOIHOTO ciie/ia MPaBooOIaaaTess TakKuX eAUHHUIL. Mexy TeM BO3MOKHOCTh 3a4eTa B paMKaxX KBOT YCTaHABIHBACTCS
TOJIBKO B paMKax OT/ICJIbHBIX SKCIICPHMEHTOB Ha ONPEACICHHOI TepPUTOPUH, HO HE 3aKOHOM O MapHUKOBBIX ra3ax.

16 HonaraeM, YTO M3HAYAJIbHO 3aMBICCII 3aKOHOAATECIIA 3aKI4alICa B KIIaCCI/ICI)I/IKaL[I/II/I YIIICPOAHBIX €AWHUIL B Ka4C€CTBE
HMYIIECCTBCHHBIX IIPpAaB KaK CICAYET U3 MOSICHUTEJIbHON 3aIlMCKU K 3aKOHOIIPOCKTY «00 OIrpaHUYCHUUN BI)I6pOCOB MTapHUKOBLIX I'a30B», B
KOTOpOﬁ YIICPOAHBIC CAUHUIIBI YITOMUHAJIINCHh KaK KakK HOBBIH HUHCTUTYT UMYIIECTBECHHBIX HpaB[7], OQHAKO B HACTOAMIEEC BPEMsI, UCXOIA
W3 TIOJIOKEHUH 3akoHa O TIApHUKOBBIX T'a3ax, 3aTPYAHUTCIBHO OTHECTH YIJIICPOAHBIC CAWHHUIBI K UMYIICCTBCHHBIM IIpaBaM, YYUTBIBas
TIPUBCACHHBIC PA3JIUIUI MCKIY HUMUA.

17 B eBpormeiickoM peryanpoBaHHHU Takke HET €AMHOTO MOAXOA K MPaBOBOH KBaMM(HKAIIMN HU3KOYTIEPOIHBIX HHCTPYMEHTOB.
[ToHsATHE «YIIIEPOOHBIE EANHULBD» OTCYTCTBYET, OQHAKO BMECTO HETO YIOTPeOIsIeTCs IIOHATHE «KBOTHI Ha BEIOPOCHD» (allowances).

18 [IpaBoBast cymIHOCTP KBOT Ha BBIOPOCHI SBISETCA CIIOPHBIM BOIpPOCOM B cTpaHax EBpocoroza. CormacHo JlupexTtuse
2003/87/EC [8] kBoTa Ha BBIOpPOC — pa3pelieHie Ha BHIOPOC SKBUBAJICHTA OJJHOHM TOHHBI YIJIEKHCIIOTO T'a3a B TCYCHHE OMPEICICHHOTO
[epHoAa BPEMEHH, KOTOpOe AEHCTBUTEIHHO TOIBKO IS Lesiel coOMoneH s TpeOOBaHNH yKa3aHHON TUPEKTHBEI U IOMJICKUT Ieperade
B COOTBETCTBHM C €€ IOJOXKEHMSAMH. KBOTBI MOTyT OBITH PaccMOTpEHBl KaK HMMYIIECTBEHHOE IIPaBO, KaK NPaBO Ha BHIOPOCHI
IIPEAOCTABIEHHOE TOCYAapCTBOM, YTO MHPUAACT KBOTaM aJMMHUCTPATHBHBIH XapakTep pPEryJHpOBaHMS, a TaKkKe KaKk cOoYeTaHHue
HMMYIIECTBEHHOTO ¥ aJIMUHUCTPATUBHOTO npaBa. HamHanmoHansHoe eBporneiickoe perynmuposanue (MIFID II, Directive 2003/87/EC u
JIp.) He JaeT YEeTKOTo OTBETa B YaCTU HAAJIEXKAIEero PeryIMpoBaHMs KBOT, CTpaHbl WwieHbl — EC caMOCTOSTENbHO BBIOMPAIOT PEXXUM
perynupoBaHus kBOT. Tak, Hanpumep, B benbruu, BemukoOputanun 1 ®@paHuuy KBOTHI MMEIOT Y€PThl MMYIIECTBEHHBIX IPaB, B TO
Bpems Kkak B Ilonmbme u I'epMaHMM KBOTBI BKIJIIOYAIOT AJEMEHTbl KaK MMYLIECTBEHHBIX, TaK M aJMHHUCTPATHBHBIX mpas [9]. B
BenukoOpuranuu, Cnosenuu, IlIBenun, XopBaTuu, ABCTPUM KBOTBHI SIBISIOTCS MMYIIECTBEHHBIMH IIpaBaMH B BUAE (PHHAHCOBBIX
uHCTpyMeHTOB; B Mcnanuu, @unnsHmuu — ToBapamu; B Jlanuu — OusHec aktuBamu [10].

19 B mnomp3y moxxozma, KBamu(UUIUPYIOIETO KBOTHI Ha BHIOPOCHl B KauyeCTBE HMMYIIECTBEHHBIX IIPAaB, MOXET YKa3bIBaTb
crnenytomiee (o MHeHHIO EBpokomuccun):

20 1. OOBEKTOM MMYIIECTBEHHBIX IIPaB SABILECTCS YJOBICTBOPEHUE HYX] 4YeNOBeKa. VIMyIIECTBEHHOE NPaBO XapaKIEPU3YeTCs
ABTOHOMHBIM CYIIECTBOBAHUEM (OTﬂeﬂeHO oT HI/ILLa) 1 BO3MOXXHOCTBIO BJIaAC€Th UM Ha HUCKIIIOUMTEILHOM OCHOBE.

2. VMymecTBeHHBIC TIpaBa IOAPA3NEIAIOTCS Ha MarepuaibHble M HeMarepuaibHble. OUYEeBHIHO, YTO KBOTBI OTHOCSTCS K
HOCIICAHHM.

3. ITockoybKy KBOTBI PACIPElENIIOTCS Ha OECIUIaTHOH OCHOBE TOCYNApCTBOM, MO0 «HOIYYHTB» MX MOXHO HOCPEACTBOM
ayKI[MOHA, O3HAYaeT, YTO KBOTHI SBILIOTCS YETKO ONpEEICHHBIMH, WACHTU(QUINPYEMBIMH, [EPCOHAIBHBIMA M YHUKAJIBHBIMY,
TaKKe Ha HUX PAaCHPOCTPAHACTCS HCKIIIOYUTENIBHOE PaBO COOCTBEHHOCTH BIIaJIENbIIa HIIU MIPABO UCIOIb30BaHHs, KOTOPOE HENb3s
OTO3BATh.

4. OnHOlt U3 XapaKTepUCTHK UMYIIECTBA ABIICTCS 00palaeMocTh (HapuMep, BIaJeTh WK IIPOAaBaTh, HOKYyNaTh) 6e3 Haj3opa
IMyOIMYHBIX BIacTel. Tak, KBOTHI ABIAIOTCSA CBOOOIHO OTHYKIAEMBIMH M 00paIaeMBbIMH, a TAKXKE B3aNMO3aMEHAEMBIMHL.

5. Perncrpanus B peecTpe MMyIIECTBCHHBIX IPaB MOX0XA Ha OOA3aTENBHYIO PETHCTPAIMIO III HEKOTOPHIX OMPEIeNeHHBIX
TOBapoB (MAIIWHBI, CyiHAa W T.JI). Permcrpamus o3Ha4aeT CyIIECTBOBAHHME TAaKOTO HMMYIIECTBEHHOTO MpaBa. PeecTp KBOT Ha
BBIODOCHI OTpakaeT IIPUHAUICKHOCTh KBOT Ha BBIOPOCHI KOHKPETHBIM BIIAJENbIIaM, TE€M CaMBIM peecTp OIpeenseT
CYIIECTBOBAHHE KBOT M CXOXKECTh KBOT M IMYIIECTBEHHBIX MPaB.

6. Hanmame THOKOCTH IMYIIIECTBEHHBIX MPaB (MOTYT OBITH ITOABEPIHYTHI OTPAHHYEHHUSIM CO CTOPOHBI JPYTHX MMYIIECTBEHHBIX
mpasB).

7. JIroboe nuI0 KpoMe BIaenblia TODKHO BO3NEP)KHBATHCS OT ASHCTBHIA, KOTOPHIE MOTYT HMPENOTBPATUTh WIH 3aTPyIHHUTDH
HCIIONB30BAHKE BIIa/IEIIbIIEM €TI0 IIpaBa.

8. CornacHo cratbe 3 Directive 2003/87/EC kBoTa ompernesnseTcs Kak KBOTa Ha BBIOPOC SKBHUBAJIEHTA | TOHHBI YINICKHCIIOTO
rasa B TCYCHHE ONPE/ICICHHOIO BPEMEHH, T.€. ¥ BIaJeiblla KBOTHI €CTh IIPABO Ha BEIOPOC 3arpsi3HSIOIINX BEIICCTB.

21 MIFID II otHOCHT KBOTHI Ha BBIOPOCHI K (PMHAHCOBBIM MHCTpyMeHTaM. KBanugukanus KBOT Kak (UHAHCOBOrO MHCTPyMEHTA
MO3BOJISIET B PaMKaX 3aKOHOIATEIbCTBA O (PMHAHCOBBIX PBIHKAX PErYIMPOBAaTh JMKBUIHOCTH PBIHKA, CIIOCOOCTBYET 3(QEKTUBHOCTU
TOPTOBIIY, 3aIUTE OT PHIHOYHBIX 3JIOYNOTPEONICHUH, YBEINYCHHIO YPOBHS NMPO3PauHOCTH PHIHKA M OOpALICHUIO KBOT Ha BTOPHYHOM
peiHke. HecMoTpst Ha nepednciieHHble MOJIOKUTEIbHBIE CTOPOHEL, ¢ pacnpocTtpaneHueM MIFID II u uHBIX akTOB Ha KBOTBI, TOPTOBIIS
KBOTaMH yIOPOXKWJIACh (YBEJIMYIINCh TPAaH3aKUMOHHBIE W3JEP)KKM), YacTh KalUTala TaKKe MOXKET OTBJIEKAaTbCs OT NPSMbIX



MHBECTUIINI B MHIYCTPHIO M3-3a IOBBIIIEHHBIX TpeOOBaHUM K kamuTaidy.[11] BxitoueHne KBOT Ha BBIOPOCHI B KaueCTBE (DHHAHCOBBIX
HUHCTPYMEHTOB 0OOCHOBAHO TE€M, YTO HA BTOPHYHOM CIOT PHIHKE IPOHM30LIET P CIIy4acB MOIICHHUYECTBa ¢ kBoTamu EC Ha BHIOPOCEL,
KOTOpbIe MOIIM IOJIOPBaTh JIOBEpHE K NpOrpaMMe TOPIOBIM KBOTAMU Ha BBIOPOCHI YUPEXJIECHHOH B COOTBETCTBUU ¢ J{MPEKTHBOH
2003/87/EC, mostoMy Uil IOBBIIICHUS LEJIOCTHOCTH U obecreueHuss 3(GQPEKTUBHOTO (YHKIMOHMPOBAHUS pBHIHKA, BKIIOYAs
KOMILJIEKCHBII Ha/130p 32 TOPTrOBOM JESATENbHOCTBIO, B JIONIOJHEHHE K MepaM, IPUHATHIM B cooTBeTcTBUU ¢ J{upekTtuBoii 2003/87/EC,
Lesnecoo0pa3Ho ObLIO BKIIOYMTH KBOTHI Ha BhIOpockl B obmacts neiictBust MIFID II, nmpucBouB uM kiaccudukanuio (HHAHCOBBIX
HWHCTPYMEHTOB.

2], anepoaﬂme CAUHHUIBI — HHOC I/IMyI_IICCTBO?

23 VYuuTeiBas MPOBENECHHBI aHANN3 TMPAaBOBOW KBaJH(PHKAIUU YIJICPOAHBIX EIWHUI, IOJIaraeM, YTO YIIEPOTHBIC €IUHHIIBI
MOXXHO OBIIIO OBI ONIPENeNuTh U B KaueCTBE «MHOTO mMyInecTBay coracHo 128 'K PO, nmpu stom, otmernmM, uro HU ['K PO, Hr unbIe
HOpMAaTUBHBIE TIPABOBBIC AKTHI HE PACKPHIBAIOT CONEPKAHHS «WHOE HMYyIIecTBO»[12]. BriroueHue yriepoqHbIX €IUHHII B COCTaB
«IMYIIECTBA» HE TPOSCHSIET WX IPABOBOM IMPHPOIBI, IMOCKONBKY «HMYIIECTBO» IMOHATHE coOmparenbHoe[13], omHako mO3BOIsET
JIOTTYCTHUTH YIJIEPOAHBIE €AUHUIIBI K TPAXKTAHCKOMY 00OPOTY.

24 B CJIydae, €CJIM yITI€pOAHBbIEC CAWMHUIIBI ABJIAOTCA UHBIM HUMYIIECTBOM, KaKUM 06pa30M MOXXET OBITh OCYIIECTBJICHA II€pE€aada
TAaKUX CAWHUI] U MOTYT JIM K TAKUM CACJIKAM INIPUMCEHATHCSA ITOJIOKECHUA I'KPD o Kynne-npoz[ame?

25 CormnacHO 3aKOHy O APHUKOBBIX ra3ax CAENKa C YIIEPOAHBIMU €JMHHLAMH - JOTOBOP MM HHAs ceNKa B cooTBeTcTBUM ¢ I'K
P®, cosepuieHHas B Hedx nepenauu yriepoaHsix eauHui. Crates 454 'K PO npepycmaTpuBaert, 4To 1O IOTOBOPY KYIUIM-TIPOIAXKU
BO3MOXKHO TIepeiaTh TONBKO Belb. [lonokenns craren 454 'K PO npumenstorest Takxke K KyIe-pojiaxke IEeHHBIX OyMar ¥ BaTIOTHBIX
IIEHHOCTEH, K IMpojia’ke MMYIIECTBEHHBIX, B TOM 4HciIe OU(POBEIX , IPaB, €CIIHM HHOE HE BBITEKAET U3 COICP KAaHMUS MM XapaKTepa dTUX
npas. Mcxons u3 OykBambHOTO cozmepkanust c1.454 'K PO, yrmeponuble equHUIBI B KadyecTBE MHOTO HMYIIECTBA HE MOTYT OBITH
NIEPEIAHBI IO JOTOBOPY KYTIIH-ITPOIAXKH.

26 AnanornyHas mpooOieMa BO3HHMKAeT M MPU PACCMOTPEHHH BOMpPOCa O Mepenade KPHUITOBATIOTHL. KpuMNToBamioTa COMIacHO
MO3UIMY HEKOTOpHIX aBTopoB (CaxkenoB A.B., ®enopos /I.B.) otHocutcs x nHomy mmymectsy[14]. CaxkenoB A.B. mpenmonaraert, 4to
paccMmarpuBarh MPOJaXy KPHITOBAIIOT MOXHO KaK MPOAAXy YEro-To TPEThEro, U B TAKOM Cllyyae TaKyk CIENIKy HeJb3si OynmeT
MPU3HAThH JOTOBOPOM KYIUTHU-TIPOJIaXKH U MPUAETCS MPUOErarb K HCTOJIKOBAHUIO TaKOHM CACIKH KaK CMEIIAHHOTO MJIM HETOMMEHOBAaHHOTO
noroBopa (1mosb3oBarkes ananorueit) [15]. Cxoxeid Touku 3penus npuaepxkupaercs u CasenbeB A.U., oTMeuast T, YTO KBATU(pHUKAIHS
KPHIITOBAIIOTHI B KQ4Y€CTBE MHOTO UMYILECTBA TEM CaMbIM CPaBHHUMa ¢ KBaIM(UKALMEH JOrOBOpa B KaueCTBE HEITOMMEHOBAHHOTO: OHA
MO3BOJISIET JIETUTUMUPOBATh JOTOBOP, HO HE IMO3BOJISICT YETKO OMNPEAETINTh NMPUMEHHMblEe K HeMy mojoxeHus[16]. Bmecte ¢ atum,
®enopos /1.B. nonaraert, 4to oTcyTCcTBHE (POPMYIUPOBKH «MHOE UMYIIECTBOY B I1. 4 cT. 454 'K P® Bpsiz i 1OMKHO OBITH OCHOBaHHEM
JUIS UCKITIOYCHUS KBaJH(UKALMU OTYY)XKJCHUS KPUIITOBAIIOTHI B KaueCTBE JIOTOBOPA KYIUIM-TIPOJIAKH C TOUKHU 3PEHHs JCHCTBYIOIIETO
3aKOHO/IAaTEIbCTBA.

27 B coorsercrBuu ¢ 1.5 [Nocranosnenus [Inenyma BAC P® ot 14.03.2014 Ne16 «O cBoOoze noroBopa u ee npenenax» [17] cyn
NpU OLEHKE TOro, SBISETCA JU JOrOBOP HETOMMEHOBAHHBIM, MPUHUMAeT BO BHUMAHHE MpPEIMET JOrOBOpa, ACHCTBUTEIBHOE
cozepKaHue npaB U OOSM3aHHOCTEH CTOPOH, pacipezeneHue puckoB M T.1. [locraHoBneHuem Ilnenyma BepxosHoro Cyma P® or
25.12.2018 Ne 49 «O HEKOTOpBIX BONpOcax NPUMEHEHWs OOIuX mojokeHud [paxmanckoro konmekca Poccuiickoit ®@enpepamuu o
3aKJIFOYEHUHM W TOJKOBaHMM jaoroBopa» (manee — Ilocranosnenue Ilnenyma Ne49) [18] mpeaycMOTpeHO, YTO €CM M3 COIACPIKaHUS
JIOTOBOPa HEBO3MO)KHO YCTAaHOBHUTH, K KAKOMY U3 MPELyCMOTPEHHBIX 3aKOHOM MJIM MHBIMU MPABOBBIMHU aKTaMH TUITY (BHAY) OTHOCHUTCS
JIOTOBOP WJIM €20 omoenbhble dnemeHmyl (HETIOMMEHOBAHHBIA JIOTOBOp), MpaBa M OOS3aHHOCTH CTOPOH II0 TaKOMy JIOTOBOpPY
YCTaHaBIMBAIOTCS UCXO/S U3 TOJIKOBaHHA ero ycioBuil. [Ipu 3TOM K OTHOIIECHHSAM CTOPOH I10 TaKOMY JIOTOBOPY C YUETOM €ro CyILIecTBa
mo aHajoruu 3axkoHa (myHKT 1 crarbn 6 'K P®D) moryt npuMeHsSThCS mpaBuiia 00 OTAENBHBIX BUAAX 00s3aTENIBbCTB M JJOTOBOPOB,
MPEyCMOTPEHHBIX 3aKOHOM HJIH WHBIMU TipaBoBbIME akTamu [ K PO (mynkr 2 craten 421 'K PO).

28 O‘IGBI/I,HHO, YTO AOTOBOP IMepeaavyu YIJICPOAHBIX €IUHUIL U JOTOBOP KYIUIM-IIPOAAXHW HMCIOT OAMHAKOBYIO LC€JIb — IE€peaadya
(OT‘Iy)KZ[CHI/Ie) 00BbeKTa T'paXXJaHCKUX IIpaB. B 3akone o NMapHUKOBLIX ra3aX OTCYTCTBYET HAMMCEHOBAHUE NOIrOBOpPA, a TAKXKE JACTAJIbHBIC
YCJIOBUA TAKOro A0roBopa. HJ’I;I 1eJIe HacTOSIIEeH CTaThbu JA0T0BOD, 3aKJIFOYEHHBIH B IEJAX nepeaayn yriepoAaHbIX €IWHHIL, 6y,£[6T
OIIPCACIICH KaK JOroOBOp nepeaaun yrii€poaAHbIX €AUHULI.

29 CornacHo cratbsMm 456 u 458 'K PO nponaser o0si3aH miepenars MOKyIaTeIo TOBap, T.€. 10 - CyTH WHUIIMUPOBATh NEHCTBHS
[0 mepejadye TOBapa, KOTOPBII CUMTAETCsl INEepelaHHbIM, B YAaCTHOCTHM, B MOMEHT BpYYEHHs TOBapa IIOKYyNaTelro. AHAJIOTHYHYIO
00s513aHHOCTh HMMeEET MpOJABEl] €JUHUI], KOTOPBI JODKCH HAlpaBUTh PACIOpPsDKEHHE Ha CIIMCAaHUME EIUHUIl cOo cyeTa. EnuHMIBI
CUUTAIOTCS TIEPEJAHHBIMH CO JTHS BHECEHHs ONEepaTopoM COOTBETCTBYIOLIEH 3aIllCH 10 CUETy MpHoOpeTarelis yIIepoAHbIX enuHuI. B
000uX IOroBOpax MOKyIMaTe b 00s13aH MPUHATH TOBAP U YIUIATUTH 32 HETO MPELyCMOTPEHHYIO JIOTOBOPOM LIEHY.

30 OpHako He Bce TMOJOXKEHMS JIOTOBOpa KyIUIM-Tpojaxu, mnpexycmorpeHHele ['K P®, npuMeHHMBI K OTHOILICHUSM,
BO3HMKAIOIIUM II0 JIOTOBOPY Mepeqadd YDIEPONHbIX €AMHMI. Tak, CyIIECTBEHHbIE YCIOBHUS M IPEIMET YKa3aHHBIX JIOTOBOPOB
pa3IMyaroTCsA: JOTOBOP KYIUIM-TIPOJAKH HE IMPEAyCMaTpHUBacT Iepeladydl «MHOTO MMYILECTBa» IOKYINaTeNto, KOTOPEIH B JaibHEHIIeM
OyzeT MMeTh BEIIHbIEe NpaBa Ha UMyHIecTBO. He mpexacTaBisieTcss BOSMOXKHON ciydaiiHasi THOETb YIICPOMHBIX €AWHHUIY; TPeOOBaHUS K
KOMIUICKTHOCTH €ANHHUI] U UX KaUeCTBY, a TAKXKe TapaHTHs TAKOTO KadecTBa.

31 C onHOI CTOPOHBI, MEXKTy pacCMaTpPHBAEMBIMU JOTOBOPAMHU €CTh CXOXKHE UepThl (LIeNb 3aKITIOUEeHUS, IIpaBa U 00sM3aHHOCTH),
YTO MOXKET O3HauaTh CXOACTBO OTHOIICHUH, BO3HHUKAIOUIMX U3 J@HHBIX JIOTOBOPOB M MO3BOJSIET IIPEAINONOKUTH BO3MOXHOCTh
IIPUMEHEHMsl PACIIUPUTEIbHON HHTEPHIpPeTaldy MHCTUTYTa KYIUIM-IPOAAXH M BKIIOYUTH CICIKH C YNIEPOAHBIMU €IUHUIAMU B
MEepUMETP JI0TOBOPOB KyIU-nipofaxu. C Ipyroil CTOpoHbI, pa3inyus B 3JIEMEHTaxX J0roBopa (IpeaMere, CyLIECTBEHHBIX YCIIOBHSAX,
BUje TpaB (BELIHbIC NpaBa)), a Tarke pasbsicHeHus [locranosnenus [lnenyma Ne 49 He MO3BONSIOT TOYHO YCTaHOBHTH, K KAaKOMY U3
IPETyCMOTPEHHBIX 3aKOHOM WM HMHBIMHM IIPAaBOBBIMU aKTaMH THILy (BHAY) OTHOCHTCSI JOTOBOpP, B CBA3M C UYEM MOXKHO
KBaIM(UIIMPOBATH JOTOBOP Iepeaauyl YIICPOIHbBIX SIUHUIl KaK HeTIOMMEHOBAaHHBIH. Kak ciencTBue, K OTHOIIEHUSM, BOSHUKAIONIUM B
CBSI3U C 3aKIIOYEHHEM TAaKOro JOTOBOpa, OymyT HmpuMeHAThCs obmue nonoxenus ['K PO o6 obs3arenbcTBax, cOMIAlICHUE CTOPOH U
aHaJIOTHs 3aKOHA, T.€. TI0JIOXKEHU KYIUIU-TIPOJAKH.
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32 VY4uThIBas H3JI0KEHHOE, NpoOiaeMoll KBanM(pUKALUK YIIEPOAHBIX €JUHUI] B Ka4eCTBE HMHOIO HMMYIIECTBA SBISETCS
HEONPEIEICHHOCTh IPAaBOBOTO PEXXMUMa, TPUMEHHMOTO K JJOTOBOpaM C HUMH, T.€. HCXOAS U3 KBaJIH(UKALUK, HENIb3s ONPEACIUTh KaKoU
JIOTOBOP JOJIKEH OMOCPEI0BaTh OTHOIIEHUS, CBSI3aHHBIE C NIepefadel yIIepoaHbIX eIUHHII.

3 Bunumo, B CBSI3H C MOSBICHUEM HOBBIX «OECTENECHBIX» CYIIHOCTEH, TAKUX KAK YIIEPOAHBIC €MHUIbI, CAUHULIbI BBIIOIHEHNS

KBOTBI, CEPTU(UKATHI IPOUCXOXKICHHS MEKTPUIECKOH SHEPTUM, Tapu(HbIe KBOTHI, a TAKXKE YUUTHIBasl IOTPEOHOCTH YYaCTHUKOB PHIHKA
K COBEpLICHHIO CIENOK C TaKUMHU CYIIHOCTAMM B OmmkaiimeMm OymymeMm HeoOXOAMMO BHeceHHe M3MeHeHuil B m.4 cr.454 I'K PO,
IpeIyCMaTpUBAIOIUX, YTO IHOIOKEHUS O KyIUIe-POAAKE IPHUMEHSIOTCS TAKXKe M K MHOMY HMYIIECTBY (€CIM KBalnu(UIMPOBATH
1o100HBIE 00BEKTHI IPaXKIaHCKUX [IPaB B KAUECTBE HHOI'O UMYIIECTBA).

4 1. OOpatieHue yriepoaHbIX eUHHUL Ha OPraHU30BaHHbBIX TOPrax.

35 B pe3YJIbTATE MPOBCACHHOIO aHaJiu3a Hay‘IHOﬁ JINTEPATYphl, 3aKOHOAATECJIbCTBA U Cy,[[e6HOI>i IIPAKTUKH, CTAHOBUTCH
BO3MOXXHBIM OIIPEACTINUTD AOITYCTUMOCTD 06pau_[eHI/m YIIIEPOAHBIX €AVMHUI] Ha OPraHU30BaHHBIX TOprax.

36 ComacHo nm.7 4.1 c1.2 3akoHa 06 OpraHU30BaHHBIX TOPraX OPraHH30BaHHbIE TOPIH - TOPIHU, IPOBOAUMBIE Ha PEryIAPHON
OCHOBE I10 YCTaHOBJIEHHBIM IIpaBHJIaM, MpPEIyCMaTPUBAIOIIUM MOPAAOK JOMyCKa JIMIl K YY4acTHIO B TOprax s 3aKIIOYEHHs UMHU
002080p08 KYNAU-NPOOAdICU MOGAPOE, LEHHBIX OyMar, HMHOCTPAHHOH BAalIOTHI, JOTOBOPOB DEIO M [OTOBOPOB, SBISIOIIUXCS
TPOM3BOAHBIMH (PHHAHCOBBIMH MHCTpyMEHTaMH. IIpu 5ToM ITo TOBapoM MOHUMAOTCS HE H3BATHIE U3 000pOTa gewyus (32 NCKITIOICHIEM
LEHHbIX OyMar, MHOCTPaHHOH BaJlIOTBI) ONPENEICHHOIO pPOJAa M KayecTBa, JII0OOr0 arperarHoro COCTOSHMs, MOINYIIEHHBIE K
OpraHU30BaHHBIM TOpraM. TakuM o0pa3oM, O4EBHIHO, YTO 3aKOHOM HAIPSIMYIO JIOIYCKAeTCs 3aK/II0YEHHE Ha OPraHW30BaHHBIX TOPrax
JIOTOBOPOB KyIUIM-NIPOJIaKH BeLel (ToBapa), 4To, C OJHON CTOPOHBI, A€aeT HEBO3MOKHBIM JJOIYCK YITIEPOAHBIX €MHMI] K TOPraM U HX
obpamenue Ha Toprax. OTHAKO B COOTBETCTBHH C 9acThiO 7 cTaThH 4 3akoHA 00 OPraHW30BAHHBIX TOPraX HAa OPTaHM30BAHHBEIX TOPTax
MOTYT 3aKJIIOUaTbCsl KaK JOTOBOPHI IPSAMO UM IPELYCMOTPEHHbBIC, TaK U UHble 002060pbl B TIOPAAKE, MPEIyCMOTPEHHOM MpaBUIaMU
OpraHU30BaHHEIX TOproB. [lomaraem, 4To gaHHAs HOPMa SBISAETCS NOCTATOYHO LIMPOKOM, U MOXKET OBITH HCTOJIKOBAHA KaK pa3pelcHie
3aK/II0YaTh Ha OMPIXKEBBIX TOPrax He TOJBKO yKa3zaHHBIE B 3aKOHE 00 OPraHW30BaHHBIX TOPTax BUIBI JOTOBOPOB, T.€. JOTOBOPHI KYyIUIHU-
MPOAKH, HO U JIOMYCKaTh K 00paIIeHHIO HHBIE O0BEKTHI IOTOBOPOB, K KOTOPHIM MOXKET OTHOCHTBCS M JH000C «HMHOE UMYIIECTBOY» HIIH
HUMYIeCTBEHHbIE NpaBa. Ha mepBblil B3mIA] IpPEACTAaBISIETCS, YTO JAHHOE JAOMYyIEHHE JIMIIAET CMbIC/IA IIEPEeYHCICHUE B 3aKOHE
KOHKPETHBIX OOBEKTOB JOTOBOPOB, TAaKHX KaK TOBAap, IEHHbIe OyMard M MHOCTPAHHAs BAJIIOTa, a TAKXKe CO3IAaeT BO3MOXHOCTH JUIS
370yNOTPeONCHUH ITyTeM NPEAOCTaBICHUS BO3MOXHOCTHM JIOIMYCKa K OPraHM30BAaHHBIM TOpraM JIOObIX 00BekToB. OnHako B
paccMaTpuBaeMoil HOpPME UMEETCs BaKHOE YyTOYHEHHE: HHbIE JOTOBOPBI MOT'YT 3aK/II04aThCs B MOPAAKE, IPEAYCMOTPEHHOM IIPaBUIIaMU
OPraHU30BaHHBIX TOProB. I10CKOIBKY IpaBHiIa OpPraHM30BAaHHBIX TOPIOB HOIUIEKaT perucTpanuu B banke Poccun (dacts 9 cratbu 4
3akoHa 00 OpraHH30BaHHBIX TOPrax), TO, BUAUMO, Ha 3Tame peructpanuu bank Poccun nomkeH ycTaHaBIMBAaTh, MOXKET MIM HET UHOM
BUJ JIOrOBOpa OBITH NPEIMETOM OpPraHM30BaHHBIX TOProB. BMmecTe ¢ 3TUM, MIMPOKas TPAaKTOBKa HOPMBI YacTH 7 crarbu 4 3akoHa 00
OPraHU30BaHHBIX TOpPrax CO3J4aeT HEONpPeNeNEHHOCTh IS YYaCTHUKOB PBIHKA (B TOM YHCIE B OTHOIICHUM BO3MOXHOIO IOIXOHa K
TpakTOBKe JaHHON HopMbl bankom Poccum), B CBS3M ¢ 3TUM IPEACTABIAETCS HEOOXOMUMBIM Oojee YETKO ONPENEIUTh NepedeHb
00BEKTOB, KOTOpPBIE MOIYT OTHOCUTCS K ToBapy. OTMETHM, TakkKe, 4TO Ul Ledell peryaupoBaHUs OTHOIUCHUM, BO3HUKAIOIUX Ha
OpraHU30BaHHBIX TOPrax, TOBAp HEOOXOAUMO PACCMaTpUBATh U B SKOHOMHYECKOM CMBICIIE, TOCKOJIBKY Y4aCTHHKU OUpPIKEBBIX TOPIOB B
HEPBYIO 04Yepelb SBISIOTCA CyObeKTaMH S9KOHOMHYECKOTO phlHKA. IIoHMMaHue ToBapa B IPa’kIaHCKO-IIPABOBOM CMBICIIE OTJIMYAETCS OT
HOHATHS TOBapa B KOHOMUYECKOM CMBIC/IE, O3HAYaIOIEM JIIoOble Oara, KOTOpble MOTYT ObITb OOpallleHbl B JEHEXKHbIE CPEICTBA.
Hcxons U3 5KOHOMHYECKOIO IOHUMAaHMsl TOBapa, MOXKHO CJENaTh BBIBOJ, YTO K TOBApPYy MOIYT OTHOCHUTCS JIIOOble OOBEKTHI, KOTOPbIE
0011aJa10T LIEHHOCTBIO, BEIPAXKEHHOMU B IeHEXKHOI (opMe.

37 TakuM 00pa3oM, YUYHUTBIBas BaKHOCTH OHPIKEBBIX TOPrOB B IENsAX (DOPMHUPOBAHHUSI PEHPE3CHTATUBHBIX HHAUKATOPOB U
PBIHOYHOTO IIeHO0Opa30BaHusl, HEOOXOAUMO OBLIO OBl BHECTH M3MeHeHus B .9 4.1 cT. 2 3akoH 00 OpraHN30BaHHBIX TOPraxX, JIOTOIHUB
Ompelie/ICHHEe TOBapa YKa3aHHEM Ha UHOE UMYWeCcmeo Uil UMYWecmeeHHble Nnpaed, KOTOPble MOTYT OBITh JOMYIICHBI K
opranu3oBaHHbIM Topram. Ilpu stom Banky Poccuu kak perynstopy HEOOXOAMMO YCTAaHOBHTH TPeOOBaHHs K MOPSIKY IOIYyCKa U
o0pallieHus «HHOTO UMYIIECTBA» MK UMYIIECTBEHHBIX MPaB Ha OUPIKEBBIX TOPrax.

38 YuureiBas PE3YIBTAThBI NIPOBEACHHOI'O aHAJIM3a HpaBOBOﬁ OpUPpOABI YINIEPOAHBIX €AWHUI] U IIPUMEHUMOIO K CACJIKaM C HUMHU
MIpaBOBOro peXxnma, MOXHO OTMETHTb CJOXHBIIYIOCA, IOJaraéM B CHJIY HOBHU3HBI JaHHOIO HMHCTPYMEHTA, IIPABOBYIO
HEONPEACIICHHOCTD.

39 De lege lata He ocTaercst COMHEHMH, 4TO YIJICpPOAHBIE €AMHMIBI OTHOCATCS K MHOMY HMMYIIECTBY, HO HE MMYIIECTBEHHBIM
IIpaBaM, IIOCKOJIbKY B 3aKOHE O NMapHHUKOBBIX ra3aX OTCYTCTBYET YIIOMHHAHHE 00 00s13aTesIbCTBEHHBIX M MHBIX IPaBax, yIOCTOBEPSEMbIX
yIIepoqHbIMH enuHUIAaMH. OpHako Takas KiaacCH(UKAIMs BIEYET NOCTATOYHO CIOKHOE M HE BCEria IOHATHOE YJYaCTHHKAM
IPaXXTaHCKOTO 000POTa PETyYIHPOBAHIE JOTOBOPHBIX OTHOIICHUH C €IMHULIAMH.

40 De lege ferenda mpencrasisercsi, 9TO YCTPaHHTH CIOKHBIIYIOCS NPABOBYIO HEOINPENENCHHOCTh BO3MOXKHO, €CIIM OTHECTH
YIIIepOHbIE eAMHUIEI B OyAylieM K HMYIIeCTBEHHBIM IIpaBaM.

4 [IpenmymecTBaMM JaHHOTO MOAXOAA SBIAIOTCA: BO-TIIEPBBIX, JOCTHKCHHE ONPEICICHHOCTM B YaCTH PEryJIMPOBaHHS
IIPaBOBOTO PEXHMa CAENOK C €IUHUIAMH - npuMeHeHue nonoxeHuit 'K PD o kymie-npopaxe, BO-BTOPBIX, YETKOE OIpe/esIeHHE
IIPEeAIMETa OPraHU30BAaHHBIX TOPrOB, MAOIYCKa€MOTO K TOpraM, B-TPETbUX, HMMYLIECTBEHHbIC IIpaBa — HHCTPYMEHT, MOHSATHBIN
YYacTHHKaM SKOHOMHYECKOTO M TPaKJaHCKOro 000poTa (MHBECTOpaM, NPOU3BOAUTEISIM U Jp.), UCIOIb30BaHHE KOTOPOTO IMO3BOJIUT
CTHMYJMPOBATh K PAa3BUTHIO HAIMOHAIBHYIO CHCTEMY YIIEPOAHOTO PETYIHPOBAHHSA M CHCTEMY OUP)KEBOH TOPTOBIH YIIEPOAHBIMH
€IMHULIAMH.

2 HenaBno npunsateiii ®enepanbueni 3akoH oT 06.03.2022 Ne 34-03 «O mpoBeneHMH SKCIEPHUMEHTA IO OTPAHHYCHHIO
BBIOPOCOB MAapHHUKOBBIX I'a30B B OTHEIbHBIX CyObekTax Poccuiickori ®Denepannuy», monaraeM, TakkKe MOXXHO CUHUTATh HAYalIOM ITyTH
3aKOHO/IATEINs M0 KBATM(HKAIMK YITIEPOIHBIX SHHHUI] B KaueCTBE HMYILIICCTBEHHBIX MpaB. B ciydae nmpeaocTaBieHus HAJIOTOBBIX JIBIOT,
Harpumep, orMensl HIC ¢ npofaxu yriepoJHbIX eAWHHL, OyIeT YCMaTpUBAThCs MPABO Ha YIUIATy HAJOrOB B MEHBIIEM pa3Mepe, 4To
TaKkkKe MOXET CHOCOOCTBOBaTh KBaIM(UKALWHM YIIEPOAHBIX €AMHHIl B KayecTBE MMYLIECTBEHHOro mpasa. Kpome Toro, Taxas
kBanu(puKanus Moria Obl YCKOpUTH npu3HaHue crpaHaMud EC M MHBIMH MHOCTPaHHBIMH T'OCYAapCTBAMH POCCHHCKHMX CAWHHIL B LEISAX
yILIaThl TPAHCTPAHUYHOTO HAJIOra Ha BBIOPOCHI, T.6. POCCUHCKMM UMIIOPTEpPaM He MPHILLIOCH IUIATUTh YIIIepoaHbli coop B Oromker EC



60 cymMa yIuiaTel Obuta ObI MUHUMAIBHOM B pe3ylbTaTe BIYEeTa CyMMBI YINICPOIHBIX IIATEXeH, 3alIadeHHbIX B OlomkeT Pocenu, u3
CyMMBbl, nomnexamed ymaatre B Oromxer EC poccuiickuMm skcmoprepoM. Kpome Toro, mpeaycMOTpEHHBIE B «CaXalMHCKOM
HKCHEPUMEHTE» KBOThI BBIOPOCOB IIAPHUKOBBIX Ta30B OIM3KHU, Ha HaIll B3IV, IMEHHO K UMYIIECTBEHHBIM IIPaBaM.

4 Takum oOpa3oM, HojaraeM, 4To B PE3y/IbTaTe IUIAHUPYEMOrO K IPOBEICHHIO HEPBOTO AKCIEPUMEHTa IO OOpalIeHHIO
YIJIEPOIHBIX €AMHUI yYaCTHUKAMH PhIHKA C()OPMHUPYETCS CIpaBe/JINBasi PhIHOYHAS 1IeHA Ha OMpIKe, YTO YBEIMYHUT HPUBIEKATECIBHOCTh
YIJIEPOHOTO pBIHKA JJIsi CAMHX YYaCTHHKOB M WHOCTPAHHBIX TOCYNApCTB, a Takke Oyner crnocoOCTBOBAaTh YCHJICHUIO IPHTOKA
YYaCTHMKOB Ha TOBAapHBIM pPHIHOK. Pa3BUTHE SKOHOMHYECKHMX IPOLECCOB M HKOHOMUYECKOM AaKTUBHOCTU HA pBIHKE II03BOJIUT
IOCTENEHHO OIpeNeNuTh HauOoaee MOHATHBIA MOAXOA K PACCMOTPEHUIO YIIEPOAHBIX €IUHHI[ B KaueCTBE KOHKPETHOTO OOBEKTa
IpaXIaHCKOTO IPaBa, a TAKXKe IPAaBOBOU PEXXUM K I0TOBOPaM C HUMH.
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Carbon units as the object of civil rights
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Abstract

Federal Law No. 296-@3 on Limiting Greenhouse Gas Emissions dd. July 2, 2021, was adopted to implement the Paris Climate
Agreement adopted at the 21st UN Conference and meant to reduce the carbon footprint. The Law introduces a new article into the
stream of commerce, “carbon units”, which can be transferred to another person under a contract. Taking into consideration the novelty
of this object of civil rights, the article reviews the possibility of referring carbon units to the existing objects of civil rights as per
Article 128 of the Civil Code of the Russian Federation, proposes an approach to the legal regulation of carbon unit transfer contracts,
and analyzes the possibility of circulation of carbon units at exchanges.
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