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At the moment, there is practically no special legal regulation of the exchange market of oil, petroleum
products, and gas at the legislative level, the rules for general regulation of exchange trade are insufficient,
and there are many gaps and contradictions, which adversely affects settlement of disputable situations.
The author examines the norms of Russian and foreign laws, and legal research. The author concludes that
it is necessary to amend the current laws governing relations in organized biddings in order to eliminate the
legal uncertainty relating to application of the rules of substantive law.

The issue of ensuring proper fulfillment by the organized bidders of their obligations is one of the most
important and priority tasks of the trade institutor. Encouraging the bidders to properly perform as well as
efficient application by the exchange of measures aimed at improvement of discipline among the bidders
make it possible to minimize the risks of the exchange, for example, the risk of loss of business reputation.
Both Russian and foreign exchanges face the problem of non-fulfillment of the bidders’ obligations. Among
the measures applied to unfair bidders, suspension of the services for admission to organized bidding, on the
one hand, is the most applicable measure, and, on the other hand, it is a measure that is not clearly specified
at the level of the federal law, which regulates relations arising in organized biddings.
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situations. The exchange market of oil, petroleum
products, and gas is not an exception. Herewith, it
should be noted that there are obvious peculiarities
of oil, petroleum products, and gas as the objects
of relations in exchange trading, peculiarities of
the legal status of the bidders in exchange trading
in oil, petroleum products, and gas, and the terms
of delivery. The main burden is currently borne by
local acts of the exchange. [1]

There are practically no legal studies on the
problems of legal support of the exchange mar-
ket of oil, petroleum products, and gas either.
Herewith, relevance of legal research performed
by M.M. Vildanova should be noted. [2]

This article considers the most topical issues of
legal regulation arising for the bidders.

Encouraging the bidders to properly perform
as well as efficient application by the exchange
of measures aimed at improvement of discipline
among the bidders make it possible to minimize
the risks of the exchange, for example, the risk of
loss of business reputation. Both Russian and for-
eign exchanges face the problem of non-fulfill-
ment of the bidders’ obligations. Among the mea-
sures applied to unfair bidders, suspension of the
services for admission to organized bidding, on the
one hand, is the most applicable measure, and, on
the other hand, it is a measure that is not clear-
ly specified at the level of the federal law, which
regulates relations arising in organized biddings.
Moreover, the very concept of “admission to or-
ganized biddings” is not regulated in the Russian
laws either. The fact that it is not set forth in the
regulatory acts as well as the ambiguity of inter-
pretation of certain measures of influence on the
bidders give rise to differences in understanding
and application of the provisions of the law by the
courts and trade institutors.

Due to the presence of these gaps in the laws,
this article considers the issues of admission of the
bidder to organized biddings, examines Russian
and foreign experience of applying sanctions to the
bidders, and also proposes the wording of amend-
ments to regulatory legal acts governing exchange
trading, including trade in oil, petroleum prod-
ucts, and gas in the Russian Federation.

The duty of the trade institutor to establish
measures applicable to the bidders that violat-
ed the rules of organized biddings (for example,
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suspension or termination of admission to or-
ganized biddings) in the rules of organized bid-
dings is determined by clause 1.17 of Regulations
of the Bank of Russia on Organized Trading
Activity No. 437-I1 (hereinafter referred to as
the Regulations). According to the text of the
Regulations, the above types of measures are re-
ferred to as “sanctions on the bidder that commit-
ted a violation”, “measures applied to the bidders
that committed violation of the rules of organized
biddings”, and “measures of disciplinary influ-
ence”. Does a measure of influence, such as sus-
pension, relate to the category of sanctions, or is it
a different measure that has a different legal nature
as compared to the sanctions?

This issue is raised in the works of various law-
yers, such as A.E. Kirpichev, A.S. Panova, and oth-
ers. [3] The authors distinguish between the con-
cepts of “sanction” and “measure of operational
influence”. According to A.S. Panova, the follow-
ing grounds can be distinguished:

— in terms of the function: the measures of
operational influence have a motivation function
(encourage the debtor to fulfill the obligations in
good faith), while the sanctions, in their turn, have
particularly punitive nature;

— in terms of the form of protection of the
right: the measures of operational influence are
generally performed in an extrajudicial form in
contrast to the sanctions, which are secured by the
state enforcement and aimed at forcing the per-
son to act in accordance with the will of the rul-
ing subject;

— as a rule, the sanctions entail an addition-
al obligation that did not previously exist, for ex-
ample, compensation for damages or recovery of a
penalty. We should agree with O.S. loffe, that if the
consequences of the offense were limited to forcing
the defaulting party to actually fulfill the obligations
only, from the point of view of liability, this would be
equivalent to the full irresponsibility of the offend-
er, who would incur the same obligation both before
and after the violation — to fulfill the assumed ob-
ligation. [4] The measures of operational influence
are aimed at actual fulfillment of the obligation;

— application of the measures of operation-
al influence does not cause replacement of the ob-
ligation that existed prior to the violation with a
monetary equivalent.
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Taking into account the above grounds,
A.S. Panova believes that the measures of opera-
tional influence and the sanctions are not similar
concepts. None of these measures can be recog-
nized as a sanction, but it rather refers to reme-
dies, which pertain to a broader category involv-
ing application of constraints of various kinds.
Depending on the specific situation, it will be de-
termined whether the remedy is applied as a sanc-
tion or as an instrument of operational constraint.
A.E. Kirpichev considers the sanction in civil law
as a condition of the contract, which is applied for
violation of an individual rule of conduct. In his
opinion, the sanction for a breach of contract is a
broader concept as compared to the measure of le-
gal liability for a breach of contract because it in-
cludes such legal consequences as measures of
operational influence on the debtor as well as non-
legal consequences.

In our opinion, taking into account differ-
ent approaches of lawyers to the problem of the
relations between the sanctions and the mea-
sures of operational influence, it seems that such
a measure as suspension of admission to or-
ganized biddings shall be classified as a mea-
sure of operational influence for the follow-
ing reasons. For example, according to the Rules
for Admission to Organized Biddings of Joint-
Stock Company Saint-Petersburg International
Mercantile Exchange, one of the reasons for adop-
tion of the decision to suspend admission is a fail-
ure to pay the market charges and other payments
within the terms established for payment by the
Agreement on Provision of Services for Organized
Biddings and/or the Agreement on Provision of
Services for Delivery to the Bidders of SPIMEX,
JSC, of Software and (or) Technical Means for
Remote Access to the Exchange Services conclud-
ed with the bidders. [5] In the event of suspension
of admission to organized biddings on the speci-
fied grounds, the likely aim of the exchange is to
induce the bidder to pay for the exchange servic-
es rather than to punish since it is assumed that
the bidder, in its turn, is interested in conclusion
of contracts for supply of the goods in organized
biddings subject to transparent pricing, forma-
tion of a fair market price and on the pre-deter-
mined terms and conditions. Therefore, we believe
that the exchange aims at encouraging the bidders

rather than punishing for the committed violation
of the rules of organized biddings. Consequently,
despite the lack of uniformity in the wording of the
Regulations as related to the suspension mecha-
nism, suspension of admission to organized bid-
dings should be considered as a measure of opera-
tional influence; however, it appears that the legal
methods used in the Regulations upon description
of these measures is subject to revision and bring-
ing into line throughout the Regulations.

Suspension of the mechanism of admission to
biddings shall be acceptable not only on the basis of
special rules: provisions of the Regulations, but al-
so on the basis of the rules of civil laws, Article 328
of the Civil Code of the Russian Federation.
According to Article 328 of the Civil Code of the
Russian Federation, should the obliged party fail to
fulfill the obligation provided for by the contract,
or if there are circumstances that clearly indicate
that this obligation would not be fulfilled within
the set period, the counterparty shall be entitled
to suspend fulfillment of its obligation or refuse to
fulfill this obligation and claim compensation for
damages. Therefore, the counter obligations of the
trade institutor under the Agreement on Provision
of Services for Organized Biddings may be sus-
pended in accordance with Article 328 of the Civil
Code of the Russian Federation.

Herewith, it should be noted that, accord-
ing to, for example, the Rules for Admission to
Organized Biddings on the Commodity Market
of Joint-Stock Company National Mercantile
Exchange, admission of the bidder to biddings
may be suspended under one or several types
of contracts. [6] Since the bidder is admitted to
the biddings by conclusion of the Agreement for
Provision of the Services for Organized Biddings
and the Agreement on Provision of the Integrated
Technology Service (names of the agreements dif-
fer depending on the trade institutor), it seems
that if there are grounds provided for by the
Rules for Admission to Organized Biddings on
the Commodity Market of National Mercantile
Exchange Joint-Stock Company, the exchange
will suspend its obligations specified in the men-
tioned agreements. As a rule, the exchange sus-
pends fulfillment of its obligations under all agree-
ments with the bidder. At the same time, current
court practice interprets clause 2, Article 328 of
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the Civil Code of the Russian Federation as appli-
cable only when it comes to the obligations arising
out of one agreement, or when the parties express-
ly specified that it should be possible to suspend
performance of one agreement until the obliga-
tion under another agreement is fulfilled. [7] For
example, fulfillment of the obligation to deliver
the goods is not counter to fulfillment of the ob-
ligation to pay for the goods arising out of anoth-
er supply agreement. [8] This interpretation by the
courts of clause 2, Article 328 of the Civil Code of
the Russian Federation makes suspension of the
counter obligations of the exchange under differ-
ent agreements with the same bidder impossible
if the bidder fails to fulfill the obligations only on
the basis arising out of one agreement. One should
agree with A.G. Karapetov that if the counter obli-
gations of the counterparties arise out of two differ-
ent agreements, but are so interconnected that sus-
pension seems acceptable from the point of view
of the principles of proportionality and good faith,
the law should not remove this possibility. [9]
Thisideaisalsospecifiedin clause 4, Article I11I.-
1:102 of the Model Rules of European Private Law:
the obligation shall be deemed counter to another
obligation not only in the case when one obligation
is fulfilled in exchange for fulfillment of the oth-
er one, but also when one obligation “is so clear-
ly connected with another obligation or its subject
matter that fulfillment of one obligation is reason-
ably understood as depending on fulfillment of the
other obligation”. Thus, it seems that if a num-
ber of agreements is concluded between the par-
ties, and these agreements are closely intercon-
nected and aimed at achievement of a common
economic goal, it is also possible to suspend ful-
fillment of the obligation. This conclusion is also
specified in the Dutch Civil Code: the party is en-
titled to suspend fulfillment of its obligation if the
counterparty fails to fulfill its obligation, provid-
ed that there is a sufficient interrelation between
two obligations to justify such a remedy (clause 1,
Article 6:52 of the DCC). Herewith, according to
clause 2, Article 6:52 of the DCC, this sufficient
interrelation is also assumed if the counter obliga-
tions arise out of general legal relations or the es-
tablished practice of relations between the parties.
In the US contract law, suspension of per-
formance is associated with the principle of
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condition. To justify the creditor’s right to suspend
performance in response to the counterparty’s fail -
ure to fulfill its obligation, the debtor’s outstand-
ing obligation shall be conditional on the obliga-
tion, fulfillment of which the creditor intends to
suspend. If counter performance of the agreement
is deemed to be dependent (under the condition)
on the counterparty’s fulfillment of its obligation,
violation by the latter of its obligation will result in
non-occurrence of the agreed condition, which
entitles the creditor not to perform (to suspend the
counter performance) and, if needed, to irrevoca-
bly and unilaterally terminate the agreement. [10]
Herewith, if the agreement does not contain the
condition (fulfillment of one obligation is not con-
ditional on fulfillment of the other one), the issue
of conditioning and interconnectedness depends
on the discretion of the court and the circumstanc-
es of the case.

From to the analysis of the presented rules
of the contractual law of the United States and
the Netherlands, it follows that a clear “coun-
ter” connection between the obligations of the
parties to the agreement may not be established.
However, the mechanism for suspension of perfor-
mance in relation to different agreements may be
implemented.

Since conclusion of the Agreement on
Provision of Services for Organized Biddings
and the Agreement for Delivery of Software and
Technical Complex is one of the grounds for ad-
mission to biddings, each of these agreements usu-
ally contains the obligation of the bidder to observe
the rules of organized biddings as well as other in-
ternal documents of the exchange that determine
the applicable measures to be applied to the bidder.

It is worth noting that the concepts of “sus-
pension” as well as “admission of persons to orga-
nized biddings” are used in the internal documents
ofthe trade institutors, but they are not specified in
the Russian laws.

Thus, forthe purpose ofthe Rules for Admission
to Organized Biddings on the Commodity Market
of Joint-Stock Company National Mercantile
Exchange, for example, suspension of admission
of the bidder to biddings means suspension of ac-
ceptance by the exchange of bids of this bidder and
possible withdrawal or change of previously sub-
mitted bids by this bidder. Therefore, suspension of
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the obligation to perform the agreement by the ex-
change on the grounds provided for by the rules of
organized biddings will be a limitation on the abili-
ty to submit bids for purchase/sale for a certain pe-
riod. Herewith, it appears that the remaining obli-
gations for provision of other services are fulfilled
by the exchange in full, for example, provision of
the bidder with certain information (if provided for
by the rules of organized biddings).

Accordingly, the issue of possible counter sus-
pension in part arises since the bidder is able to use
other services of the exchange (except for the trad-
ing system). It seems that partial counter suspen-
sion may occur in this case since other services of
the exchange continue to be available to the bidder
with simultaneous “removal” of the opportunity to
perform any actions with the bids.

At the same time, the Rules for Admission
to Organized Biddings of Joint-Stock Company
Saint-Petersburg International Mercantile
Exchange define suspension of admission as sus-
pension by the exchange of the services for or-
ganized biddings as related to ensuring admis-
sion to biddings in the manner provided for by the
Admission Rules of SPIMEX, JSC. These rules
give a fairly broad wording of admission of the bid-
der to biddings, from which it follows that the trade
institutor is entitled to prohibit or restrict not on-
ly submission/withdrawal/amendment of the bids.

Therefore, lack of the concepts of “suspension
of admission to organized biddings” and “admis-
sion to organized biddings” creates ambiguity in
interpretation of these concepts by various trade
institutors. Accordingly, it seems that in order to
establish a uniform approach to the definition of
these terms, it is advisable to introduce amend-
ments by adding relevant concepts to clause 1.17 of
the Regulations and sub-clause 4, Part 3, Article 4
of Federal Law No. 325-®3 “On Organized
Biddings”.

It is worth noting that due to the global trend
towards maximum harmonization of laws of vari-
ous countries, upon introduction of amendments
to the Russian laws, and taking into account the
legislative possibility of admitting foreign entities
to biddings, it is necessary to study foreign experi-
ence in implementation of measures of influence
on the bidders. For example, the Rules of Trading
of the Chicago Mercantile Exchange on the spot

market (Article 1200. C.) [11] apply to the bidders,
by the decision of the exchange’s internal body —
the Market Regulation Department, certain types
of sanctions, including limitation, suspension or
termination of admission of the defaulting bidder
to biddings on the spot market and other clearing
and trading platforms or other infrastructure con-
trolled or owned by CME Group, shall be applied.
Suspension consists in depriving the bidders of a
relevant status during the suspension period, in-
cluding but not limited to the right of access to the
trading system or the electronic platform owned
by CME Group. The following sanctions may also
be applied to the bidder: an order on termination
of the wrongful act by the violating party, impo-
sition on the violating party of a fine not exceed-
ing $100,000, the violating party is obliged to pay
any monetary benefit received by it in connection
with the violation of the Rules of Trading on the
spot market, imposition of restrictions on transac-
tions settled by the violating party, the obligation of
the violating party to compensate for the damage
caused by its behavior. If the seller does not fulfill
the delivery obligation, it will be charged a penal-
ty to the benefit of the counterparty in the amount
of 10 cents per unit of measurement of the goods
as well as the amount of the price increase (“for-
feit”, difference), if any, from the selling price to
the full market price on the day of bidding. The of-
ficial of the exchange shall determine this price,
at its own discretion, taking into account fair sales
and quotations as of this date, including the trans-
action settled by the buyer to “replace” the default
deal. The seller may claim cashless payment in full
prior to the delivery. This claim shall be set by the
seller at the date of sale. Confirmation of receipt of
this claim by the buyer shall be sent to the Clearing
Organization either in the form of an electronic
document or in the form of a copy of cashless pay-
ment sent to the seller on the date of sale.
Therefore, in the event of subsequent increase
in the market price of the goods, the seller receives
lost profits since the transaction for purchase and
sale of the goods was settled by the parties at a
price lower than the market price established lat-
er (the price established after a certain time in
the future after the parties entered into the agree-
ment). Accordingly, the seller may take the oppor-
tunity to default on delivery and subsequent sale of
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the goods at the above price. In this case, the sell-
er shall pay a “penalty” in the amount of the price
spread in addition to the fine. The term for appli-
cation of these sanctions is determined by the de-
cision of the Market Regulation Department. Any
of the specified sanctions, expressed in monetary
terms, is subject to payment within the time limits
specified in the decision of the Market Regulation
Department. In case of non-fulfillment of the pay-
ment obligation, the bidder shall be deprived of
the right to access all markets of the CME Group
as well as electronic trading and clearing plat-
forms owned or controlled by the CME Group.
Application of the suspension mechanism is based
on the Code of Federal Regulations — CFR.
Section 17 of the CFR refers any suspension, ex-
clusion, or another punishment imposed on the
bidder in the event of violation by it of the rules of
the exchange to disciplinary measures applied by
the exchange.

In the Clearing Rules, [12] the London Metal
Exchange, like the Chicago Mercantile Exchange,
defines suspension as immediate suspension of ad-
mission to biddings, to any of the elements of the
clearing system, with regard to both one particu-
lar operation, contract or service, and a set of op-
erations, contracts or services, or all such opera-
tions, contracts or services, if an event of default
occurred in respect of such a bidder or an event
or circumstance occurred that includes an event
of default. The access is suspended for the period
specified in the decision of the exchange. The rules
of the exchange itself establish a system of points,
upon reaching which admission of a person is sus-
pended. Participation in the biddings of any per-
son that received 60 or more penalty points over a
period of three calendar months, or 140 or more
points over a period of six calendar months will be
automatically suspended for 3 business days. As
follows from the analysis of the Rules of Trading of
the London Metal Exchange, despite lack of the
term suspension, it also means that it is impossi-
ble for the bidders to perform any actions with the
bids. Herewith, suspension of participation in bid-
dings, as established by the Rules of Trading of the
Chicago Commodity Exchange, is considered as
one of the types of punishment (penalty). In ad-
dition to suspension, the exchange may apply the
following sanctions: fine, reprimand, restitution
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for any person in the event the bidder has bene-
fited from unlawful conduct at the expense of this
person, depriving the bidder of the benefits derived
from a violation of the rules, order (requirement)
on compliance with the terms and conditions, and
the rules, and removal from the list of bidders.

Therefore, on foreign exchanges, the institu-
tion of suspension of counter performance for vi-
olation by the bidder is implemented by analogy
with Russian exchanges — the bidder is discon-
nected from the trading systems. The list of appli-
cable sanctions is provided for by separate foreign
acts and is made by each exchange at its own dis-
cretion. However, the types of possible sanctions
are primarily almost the same.

Based on the performed analysis of foreign and
Russian practice of application of the measures of
influence to the bidder, it can be assumed that the
measures of influence on the bidders to encour-
age proper fulfillment of their obligations are sim-
ilar among different trade institutors. However, as
distinct from the United States, where the right of
the exchanges to establish the possibility of sus-
pension of the bidder’s admission to organized
biddings is specified at the legislative level, in the
Russian laws, namely in Federal Law No. 325-
®3 On Organized Biddings, this possibility is miss-
ing. It seems that in this case, fulfillment of the
obligations may be counter suspended on the ba-
sis of Article 328 of the Civil Code of the Russian
Federation. However, despite this, it is necessary to
bring into line the acts of special legislation — the
federal law and the Regulations.

So, clause 3, Article 3 of Federal Law No. 325-
®3 On Organized Biddings authorizes the trade
institutor to refuse to perform the Agreement on
Provision of Services for Organized Biddings with
the bidder if this bidder violates the requirements
imposed by the rules of organized biddings on the
bidders. The right to suspend the counter perfor-
mance is not established. It seems that by lex speci-
alis derogat generali principle (a special law cancels
(supersedes) the general law), in this case, the trade
institutor is deprived of the opportunity to counter
suspend fulfillment of its obligations to provide the
services to the bidder. Herewith, the subordinate
regulatory act of the Bank of Russia — Regulations
on Organized Trading Activity No. 437-I1 al-
lows possible suspension of admission of relevant
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person to biddings. Therefore, in order to bring in-
to line Federal Law No. 325-®3 On Organized
Biddings, the Civil Code of the Russian Federation
as well as the Regulations, we consider it practical
to amend Article 3 of Federal Law No. 325-®3 On
Organized Biddings and to word it as follows: “The
trade institutor shall be entitled to suspend provi-
sion of the services for organized biddings as relat-
ed to ensuring admission to organized biddings or
to refuse to perform the agreement for provision
of services for organized biddings with the bidder
if this bidder violates the requirements imposed
by the rules of organized biddings on the bidders.
Herewith, no compensation for losses associated
with this refusal shall be provided by the trade in-
stitutor to the bidder.” Moreover, for the purpose
of uniform interpretation by the trade institutors of
the concept of “admission to organized biddings”
and determination of the content of this notion, it
is proposed to introduce the term “admission to
organized biddings” and to define it as follows in
clause 1.1 of the Regulations of the Bank of Russia
on Organized Trading Activities: “admission to
biddings means a set of organizational and legal
procedures aimed at ensuring compliance of the
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