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Currently, legal regimes of trafficking of nuclear materials in Russia and the EU countries
differ significantly. These differences can be attributed to the main legal risks to be considered
by Russian nuclear fuel exporters in their foreign trade activity.

Authorizing such bodies as the European Commission and Euratom Supply Agency to
actually define the structure of the European market for nuclear materials under the pretext of
necessity to ensure an equal and non-discriminatory access to nuclear power industry resources
also opens up wide opportunities for a protectionism policy and imposing limitations on non-
FEuropean suppliers of nuclear materials. The Agency exercises its powers and through these
powers the policy stated in the Corfu Declaration in relation to new contracts for the nuclear
materials supply to the Community. However, a probability exists that these powers can be
applied also to contracts and agreements concluded by nuclear products consumer companies
prior to their country’s becoming a member of the Community.

It seems that if statutory requirements for licensing operations in the field of nuclear energy
use and an efficient system for monitoring nuclear materials relocation (including transborder
relocation) are in place, a state would be able to provide consumers with an uninterrupted
and sufficient supply of nuclear products without recurring to the above more sophisticated
mechanisms of legal regulation.
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s V.V. Romanova justly notes, nuclear law
Ai: one of the most developed institutes of
nergy law [1]. While numerous aspects

of legal regulation in the field of nuclear energy

use are the subject of legal studies [2], there are
many aspects of legal regulation remaining worth
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attention and detailed analysis. The European
Union countries represent a strategically important
market for Russian nuclear fuel producers. The
European Union countries are home to 7 nuclear
power plants built according to Soviet design
projects (reactors of the WWER type) with most



fuel for them supplied by Russian nuclear industry
companies. While legal regimes of trafficking of
nuclear materials in Russia and the EU countries
differ significantly due to the fact that the European
Union countries consuming Russian nuclear
industry’s products are members of such a large-
scale geopolitical body as the European Union and
this membership limits the states’ independence
in foreign trade. Accordingly, these differences
(specific features) can be attributed to the main
legal risks to be considered by Russian nuclear fuel
exporters in their foreign trade activity.

The European system of legal regulation of nu-
clear material circulation is based on the European
Atomic Energy Community (Euratom) Treaty, as
initially signed by France, FRG, the Netherlands,
Belgium, Luxembourg, and Italy, in effect since
January 1, 1958 [3]. The new European commu-
nity (hereinafter referred to as “Euratom”, the
“Community”) was established to encourage peace-
ful use of nuclear energy, to provide the Euratom
members’ control over the nuclear power industry,
and to form a common energy policy and coordinat-
ed decision making. [4]

One should start studying regulatory issues of the
nuclear fuel supply to European countries with the
voluntary waiver of the Euratom Treaty signatories of
the right of ownership of nuclear materials: accord-
ing to Article 86 of the said treaty, special fissile ma-
terials are the property of the Community, Euratom.
Euratom’s right of ownership extends to special fis-
sile materials which have been produced or imported
by Euratom member states, persons, or undertakings
of member states. In exchange for that “sacrifice”,
the said states, persons, and undertakings are granted
the unlimited right to use and consume special fissile
materials which have properly come into their pos-
session and also enjoy an equal and non-discrimina-
tory access to nuclear resources based on a common
supply policy administered by a special body, the
Euratom Supply Agency, established for this purpose
(Articles 52 and 87 of the said Treaty), and its role in
the general system of nuclear materials market regu-
lation is worth a detailed analysis.

The Agency has been granted a legal identity
and financial autonomy for the purposes of perform-
ing its functions. On behalf of the Community, the
Agency records relocations of special fissile mate-
rials in special accounts and also enjoys rather wide
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powers, including, first of all, the Agency’s exclu-
sive right to enter into agreements (contracts) with
their principal aim being the supply of ores, source
(raw) materials and/or special fissile materials (im-
port to or export from the Community countries), as
well as the privileged right to buy ores and, raw and
other materials produced within the Community.
The above exclusive right of the Agency to enter into
nuclear materials supply agreements is exercised in
practice by the Agency’s co-signing the correspond-
ing supply contract as a third party or the Agency’s
refusal to sign the same (in this case, the contract will
not take effect) [5]. And only if the Agency is not able
to satisfy the demands of European buyers for nu-
clear materials supply, such suppliers may be grant-
ed the right to enter into a direct supply contract for
the term of up to one year (with a renewal option)
(Article 66 of the Euratom Treaty).

On the one hand, such an exclusive status pro-
vides efficient satisfaction of all needs of nuclear
products consumer companies due to distribution
of materials received thus ensuring an uninterrupt-
ed operation of nuclear power plants located in the
Community. On the other hand, it makes the Agency
the main player in the domestic and, more impor-
tantly for Russian suppliers, foreign nuclear materi-
als markets.

Granting the Agency such considerable pow-
ers is justified by the very purpose of its establishing,
namely exercising the policy of an equal and unpriv-
ileged access to the nuclear materials supply for all
Community’s market participants, as well as ensur-
ing a secure (uninterrupted) provision with nuclear
materials for internal needs of the Community. The
said powers are also supported by judicial interpreta-
tion: according to the European Court’s judgement,
the Agency has been granted a broad discretion when
determining what is necessary for securing supplies
and, accordingly, what option to choose when mak-
ing a decision. [6]

Despite the fact that Euratom was seeming-
ly “brought beyond the European Union’s frame-
work” [8] with the Treaty of Lisbon taking effect
[7], it preserved the system of institutes in com-
mon with the European Union: for example, the
European Commission, which replaced the Euratom
Commission in 1967 [9] as a governing body, is a su-
pervisory body for the Agency with the right to veto
the its resolutions.
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At the same time, the European Commission
is also authorized to regulate the nuclear materials
market: all nuclear materials supply contracts with
the duration of 10 years or more, as well as all con-
tracts with their subject being nuclear materials ex-
ports from the territory of the Community require
a mandatory preliminary approval of the European
Commission (Article 60 of the Euratom Treaty).

Authorizing such supranational bodies as the
European Commission and Euratom Supply Agency
to actually define the structure of the European mar-
ket for nuclear materials under the pretext of neces-
sity to ensure an equal and non-discriminatory ac-
cess to nuclear power industry resources also opens
up wide opportunities for a protectionism policy and
imposing limitations on non-European suppliers of
nuclear materials.

According to the European Energy Security
Strategy published in May 2014 [10], Russia is rec-
ognized to be the main competitor of the European
market participants in the sphere of nuclear fu-
el production. Based on traditional European con-
cerns about the dependence on Russian energy re-
sources, the said strategy points out that special
attention should be paid to investment projects in
the field of constructing nuclear power plants with-
in the European Union using non-European tech-
nologies in order to rule out the dependence of such
plants’ operators on Russian fuel suppliers: nuclear
fuel supply diversification possibility must be a con-
dition precedent of any investment projects in this
field, and securing the compliance with that require-
ment is the task of the Agency. Besides, the ‘portfo-
lio of fuel supply’ of all nuclear power plant operators
requires diversification as well [11].

In this case, it should be noted that the ideo-
logical basis for the policy of limiting the growth of
the Russian suppliers’ share on the European nu-
clear materials market had been laid long before the
European Energy Security Strategy was published.
In 1994, in response to the allegedly failed negoti-
ations with Russian authorities to limit the flow of
cheap natural and enriched uranium, that threat-
ened the stability of the Europe’s industrial sector
and, in particular, the production base of Europe’s
enrichment companies, the European Council and
European Commission had to adopt the so-called
Corfu Declaration, a political declaration of the
Community member countries (a non-formal act)
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named after the place where the representatives
of the member countries gathered and reached an
agreement regarding the main principles of the fu-
ture policy in regard to limiting the share of foreign
suppliers in the European nuclear materials market
(island of Corfu). By adopting the Declaration, the
signatories aspired to prevent a tangible reduction of
the European suppliers’ market share (maintained at
80% in 1991—1993) caused by the low-enriched ura-
nium imports of Russian origin to the Community
countries and possibly threatening their viability as
nuclear materials suppliers. The Agency was also
entrusted with administering that policy, but its ac-
tions are unofficial in most cases: European energy
companies planning to initiate bidding for the nu-
clear materials supply are always well aware of the
Agency’s position and even hold preliminary con-
sultations with its officials, which practically almost
rules out the necessity for the Agency to exercise its
right to veto contracts for the nuclear materials sup-
ply to the Community member countries [12].

The Agencyexercisesitspowersand through these
powers the policy stated in the Corfu Declaration in
relation to new contracts for the nuclear materials
supply to the Community. However, a probability ex-
ists that these powers can be applied also to contracts
and agreements concluded by nuclear products con-
sumer companies prior to their country’s becoming
a member of the Community.

According to Article 105 of the Euratom Treaty,
its provisions do not cover the contracts concluded
before January 1, 1958 (or, for acceding states, be-
fore the date of their accession to the Community)
by a member state, person, or undertaking, provided
the fact of conclusion of such contracts was commu-
nicated to the Community not later than 30 days af-
ter the corresponding date (hereinafter also referred
to as “earlier contracts”). Accordingly, the Agency’s
powers should not extend to cover such contracts ei-
ther. But the Euratom Treaty stipulates that its pro-
visions can be applied to such contracts subject all of
the following conditions:

the contract was concluded in the period from
March 25, 1957 (date of signing the Euratom
Treaty) to January 1, 1958 (the Euratom Treaty’s
effective date), or from the date of the respective
country’s signing documents on the accession to
the Community or before the date of the official
accession;



the European Court of Justice, ruling on an ap-
plication from the Commission, found that one of
the decisive reasons on the part of either of the parties
in concluding the contract was the intention to evade
the provisions of the Euratom Treaty (Article 105 of
the Euratom Treaty).

The European Commission refused to dispute
the inapplicability of the Euratom Treaty to earlier
contracts [13] in accordance with the above mech-
anism, however, in practice, situations may occur
where even contracts entered into before March 25,
1957, are sighted by the Agency attempting to review
their terms.

The attempts to extend the Euratom Treaty pro-
visions to cover earlier contracts may be caused by
the lack of regulatory criteria delimiting nuclear ma-
terials regular supplies performed during the pe-
riod starting from January 1, 1958, but within the
framework of earlier contracts, and nuclear materi-
als supplies performed under newly signed contracts.
Based on the literal construction of Article 105 of
the Euratom Treaty, it should be concluded that its
provisions do not apply to contracts made before the
Treaty’s effective date. However, the Agency may al-
so understand the term ‘contracts’ as amendments
to earlier contracts for nuclear materials supply
planned for the corresponding periods after January
1, 1958, and consider such agreements as governed
by the Euratom Treaty.

The policy of limiting the growth of the Russian
suppliers’ share in the European nuclear materials
market fits naturally within the overall picture of the
political mood. However, it should be taken into ac-
count that the same Community member countries,
who support the Corfu Declaration provisions, are
also members of one more association, the World
Trade Organization (WTO), which proclaims the
most-favored-nation regime in trade for all WTO
member countries as its main principle [14]. Such
a regime stipulates that a party should offer condi-
tions in trade, economy, and other fields not less fa-
vorable, than those that would have been offered to
any other third country, or persons or legal entities
of such country. Neither WTO’s fundamental in-
struments (the General Agreement on Tariffs and
Trade (GATT) and General Agreement on Trade in
Services (GATYS)), nor the Euratom Treaty bring the
nuclear materials trade beyond the general legal reg-
ulation within the WTO legal regulatory framework.
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As referenced above, the Corfu policy’s goal is
to limit the growth of the Russian suppliers’ share in
the European nuclear materials market. The Russian
Federation has been a WTO member since 2012
[15]. Despite the Corfu Declaration’s goal formal-
ly contradicting the WTO’s fundamental principles,
and the fact that the Declaration’s provisions are still
in effect, the Russian Federation has not used mech-
anisms to appeal against the WTO member states’
actions violating the GATT and GATS provisions.
On the one hand, the explanation can lie in the infor-
mal nature (as noted above) of relations between nu-
clear materials consumer companies and the Agency,
as related to the approval of the necessity and con-
ditions of the materials supply to the territory of the
Community, giving no formal ground to trigger pro-
tection mechanisms offered by WTO agreements.
On the other hand, one should point out the possi-
bility of the defendant state’s using “loopholes” ex-
isting in the WTQO’s fundamental instruments, which
is frequently used by parties in disputes within the
WTO framework, particularly, the clause on the
right of any WTO member country to take any ac-
tion “which it considers necessary for protection of
its essential security interests relating to fissionable
materials or materials from which they are derived”
(Article XXI b (i), GATT, and Article XIV bis 1b (ii),
GATS); given the possibility of the recourse to that
clause, initiating a dispute may be hopeless.

The described specific features of legal regula-
tion of nuclear materials supply and, particularly, nu-
clear fuel supply to the territory of the Community
countries are explained, as was already mentioned,
by the supranational nature of the body uniting these
countries, the European Union. As a part of one
of the European Union’s “pillars”, the European
Atomic Energy Community (Euratom) has been giv-
en an important mission of ensuring a sufficient and
uninterrupted provision of the Community mem-
ber countries with nuclear materials and regulat-
ing the general policy in the field of nuclear ener-
gy. For completing that mission, an efficient legal
mechanism has been created to regulate the nucle-
ar fuel circulation, and it differs significantly from
the Russian system of legal regulation of transactions
with such products.

It should be noted that, in opinion of the au-
thor of the article, the differences mentioned
are not always justified from the legal point of
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view. Particularly, the above deprivation of the
Community member states of the right of owner-
ship of nuclear materials for the exclusive benefit of
the Community is seen as a redundant regulation
instrument. Such a legal measure has no legal val-
ue per se and may be excluded from the European
system of the nuclear materials market regulation,
given another regulatory mechanism in the form
of mandatory approval by the Agency of nucle-
ar materials supply contracts, allowing achieving
in full almost all goals of uniting the states into the
European Atomic Energy Community. Here is an
example from Russian practice: in accordance with
Article 5 of the Federal Law On Nuclear Energy

Use, nuclear materials can remain the property of
the Russian Federation or legal entities, while the
foreign states’ and foreign legal entities’ right of
ownership of nuclear materials, and nuclear mate-
rial products imported to or purchased in the terri-
tory of the Russian Federation is also recognized.
If statutory requirements for licensing operations
in the field of nuclear energy use and an efficient
system for monitoring nuclear materials reloca-
tion (including transborder relocation) are in place,
a state would be able to provide consumers with
an uninterrupted and sufficient supply of nuclear
products without recurring to the above more so-
phisticated mechanisms of legal regulation. Il
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