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In accordance with the Provisions On Peculiarities of Participation of Small-size Enterprises in Procurement of

the Goods, Work, and Services by Legal Entities of Individual Types, Annual Volume of This Procurement and the
Procedure for Calculation of This Volume approved by Decree No. 1352 of the Government of the Russian Federation

dated December 11, 2014, major energy companies shall purchase some goods, work (services) from the small- and

medium-size enterprises.

The work studies amendments to Decree No. 1352 of the Government of the Russian Federation dated December 11,
2014, prepared by the Ministry of Finance of the Russian Federation, as related to increase in percentage of purchases
Sfrom small and medium-size enterprises up to 20% (instead of the current 18%) of the total annual volume of contract for
purchases from small and medium-size enterprises in terms of value and 18% (instead of the current 15%) of purchases
arranged only for small and medium-size enterprises. The article examines the conditions of the current legal regulation
of purchases of energy corporations from small and medium-size enterprises with due account for possible legal risks,
the specific nature of activities of the energy companies, and suggests possible options for minimizing legal risks and
improvement of current models of legal regulation of the procurement activities of energy companies.

Keywords: energy law, energy law order, subjects of energy law, small- and medium-size enterprises, procedure for
conclusion of contracts, contractual regulation in the energy sector, procurement of the goods, work, services.

long with the consumers, the energy
A::ompanies are key subjects of energy

aw. [1] The most important element of
legal regulation in the energy sector is contractual
regulation, the distinctive feature of which is
significant influence of the state on the contractual
relations. [2] Considering legal framework for
contractual regulation in the energy sector as one
of the major elements forming energy law order,
V.V. Romanova rightly notes that contractual
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regulation in various branches of the power
industry is currently characterized by detailed
setting of both the procedure and the terms and
conditions of the contract, including significant
ones, in the relevant federal laws and subordinate
regulations. [3] Legal research of peculiarities
of contractual regulation are performed [4-8],
however, many aspects deserve to be the subject
of separate legal study. It particularly concerns
peculiarities of the procedure for conclusion of



contracts to be concluded by energy companies
with the small- and medium-size enterprises.
To develop competition and maintain business
in Russia, Federal Law No. 223-®3 dated
July 18, 2011, On Procurement of the Goods,
Work, Services by Certain Types of Legal Entities
(hereinafter referred to as Federal Law 223-®D3)
was adopted. To support the small- and medium-
size enterprises in the Russian Federation,
Decree No. 1352 of the Government of the
Russian Federation dated December 11, 2014,
On Peculiarities of Participation of Small- and
Medium-Size Enterprises in Procurement of Goods,
Work, and Services by Legal Entities of Individual
Types approved the Provisions On Peculiarities
of Participation of Small-Size Enterprises in
Procurement of the Goods, Work, and Services
by Legal Entities of Individual Types, Annual
Volume of This Procurement and the Procedure for
Calculation of This Volume (hereinafter referred to
as Provisions No. 1352), according to which the
legal entities specified in clause 2 of Provisions
No. 1352 shall have not less than 18 percent of the
total annual volume of contracts for procurement
in terms of value with the small- and medium-size
enterprises, herewith, not less than 15 percent of
the total annual volume of contracts in terms of
value should be concluded following the results
of procurement procedures implemented only for
small- and medium-size enterprises.

In accordance with Article 4 of Federal Law
of the Russian Federation No. 209-®3 dat-
ed July 24, 2007 On Development of Small-
and Medium-Size Enterprises in the Russian
Federation, to the small-size enterprises shall in-
clude business entities, business partnerships,
economic partnerships, cooperatives, consum-
er cooperatives, owner-operated farms, and in-
dividual entrepreneurs meeting the following
criteria:

First, the average number of employees of the
contractor should not exceed 15 people for mi-
croenterprises, 100,000 people for small-size en-
terprises, and 250,000 people for medium-size
enterprises.

Second, the legislator has established the lim-
its of income of the mentioned entities. In accor-
dance with Decree No. 265 of the Government
of the Russian Federation dated April 4, 2016
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On the Limit Values of Income Received from
Entrepreneurial Activities per Category of Small-
and Medium-size Enterprises, the amount of in-
come should not exceed 120 million Rubles in
case of a microenterprise, 800 million Rubles
in case of a small-size enterprise and 2 billion
Rubles in case of a medium-size enterprise.

It should be noted that the above-mentioned
income was set since August 1, 2016, and for ma-
ny companies, it certainly made it possible to at-
tract the required percentage of contracts with
small- and medium-size enterprises. However,
it should be taken into account that some energy
companies are fairly large enterprises with rele-
vant turnover and the cost of the contracts. These
measures significantly improved the situation of
2014-1015, having expanded the range of small-
and medium-size enterprises, but they have not
settled the issue in full.

Conclusion of a contract with a major ener-
gy company for the whole volume of work/ser-
vices/goods required for it may by itself increase
the turnover of the contracting companies to such
a level that it will no longer be deemed a small-
and medium-size enterprise or increase the num-
ber of employees so that the company will exceed
the required number of full-time positions. These
facts do not allow it to take part in procurement
available exclusively for the small- and medium-
size enterprises next year even if it is a reliable
company. Or vice versa, the Customer will have
to arrange for procurement for any participants,
including small- and medium-size enterprises,
which will have a negative impact on the percent-
age of purchases from these entities exclusively.

Introduction of the rules obliging major en-
ergy companies to attract the contractors from
among small- and medium-size enterprises cer-
tainly supports the economic situation at the na-
tional level. This state policy makes it possible for
small firms to actively participate in the market,
forces to create new working places and provides
these companies with the opportunity to work
with reliable solvent customers actually mak-
ing possible to conduct business on the breakev-
en level.

However, in fact, the Customers faced the fact
that small- and medium-size enterprises were not
able to deliver the goods, services or work in the
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volumes necessary for the Customer. Separation
of volumes led to a large number of different sup-
pliers/providers/contractors, which, in its turn,
adversely affected the final result of work.

A supplier/contractor/provider often takes
part in procurement procedures of major energy
companies, while not having necessary resources
for the time being, and hoping that in the near fu-
ture it will be able to engage employees and pur-
chase materials and even equipment required
for performing the work. Otherwise, the suppli-
er/contractor/provider is forced to urgently en-
gage associate contractors for performance of the
contracts.

In this situation, the customer is not only un-
able to influence the choice of associate contrac-
tors, but also receives the result of work/servic-
es of lower quality as compared to the expected.

Therefore, the customers are interested in the
contractors possessing a good resource base and a
developed logistics network allowing to immedi-
ately proceed to execution of the work/provision
of the services.

Moreover, major reliable contractors are the
most attractive at the labor market, which makes
it possible to promptly increase the number of
personnel, if needed, and/or to engage employees
with the highest qualification. These companies
often implement good HR policy implying con-
tinuous improvement of the employees’ qualifi-
cation, research and analysis of the market, rele-
vant work/services, identification of new modern
technologies, while small companies have no rel-
evant financial opportunities.

As a result, the choice of an unfair contractor/
provider from among the small- and medium-
size enterprises leads to additional expenses of
the Customer. It may be additional costs to elim-
inate defects of performed work/services, termi-
nation of the contract and performance of a new
competitive procedure to complete execution of
work/provision of services as well as expenses to
provide qualified legal assistance.

While not having enough time “to search for
the guilty”, the customer usually attracts new
contractors, and then applies to court to re-
store its rights. In this case, it must be estab-
lished who bears the responsibility for the result
of work in whole or violation of obligations by one
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contractor/provider/supplier. Sometimes, this
leads to the impossibility for other contractors to
proceed to execution of work.

Furthermore, considering complex mecha-
nisms of funding within the energy companies, it
is often more convenient for the small- and me-
dium-size enterprises to act as the sub-contrac-
tors in major companies. In particular, it gives
them the opportunity to work subject to the ad-
vance payment, which is usually not included in
the contracts of major companies (as one of the
methods to minimize the above risks), but the
contractors agree with these conditions.

It is necessary to note that at present attempts
to solve the indicated problems are already made.
Thus, in accordance with clause 7 of Provisions
No. 1352, certain contracts are excluded from the
total annual volume of contracts in terms of value
upon calculation of 18 and 15 percent of purchas-
es from the small- and medium-size enterprises.

As a rule, this is work/service that obviously
cannot be performed by the small- and medium-
size enterprises due to specific nature of work/
services or the counterparty.

First, these are contracts related to maintain-
ing of the activities of the organization itself. For
example, water removal, heat and gas supply con-
tracts, purchases related to the scope of activity of
the natural monopoly entities or state/municipal
authorities.

In the Decree, the contracts with public au-
thorities are mentioned as “procurement of work
(services), which can be executed (provided) on-
ly by the executive authority in accordance with
its powers or...”.

This wording leads to the fact that not all sub-
jects of the contracts can be positively attribut-
ed to this clause. How can it be distinguished
what types of work (services) are performed on-
ly by the state agency and what work (service)
may be performed together with them (public in-
stitution and state unitary enterprise subordinate
to it) by legal persons, which are not within its
jurisdiction.

The contract for execution of work (render-
ing of services) in the field of ensuring the uni-
ty of measurements may be mentioned as an ex-
ample. Within the framework of this contract,
work is executed/services are rendered in the



field of ensuring the unity of measurements: ver-
ification, calibration of the means of measure-
ments, reference units (hereinafter referred to as
the means of measurements), certification of test
equipment, repair of this equipment, etc. Some
means of measurements shall be certified only by
the specialized public institutions (for example,
the Federal Budgetary Institution State Regional
Center for Standardization, Metrology and
Testing in the Ryazan Region), but a small part
of operations for verification, calibration and re-
pair of the means of measurements, etc. may also
be performed by a business entity with a full-time
employee having the relevant qualification. It is
difficult for a non-expert to understand technical
intricacies of such contracts and determine accu-
racy of the report data under the said contracts.

To resolve such conflicts, it is enough to ex-
tend the specified rules and refer any purchase
from executive bodies and subordinate institu-
tions to these types of contracts. Therefore, ma-
jor energy companies will be encouraged to use
the services of state institutions and unitary en-
terprises, which, in its turn, is a source of replen-
ishment of the state/municipal budget.

Second, the contracts between the parent
company and its subsidiary and/or a company
established by its subsidiary, the so-called “sub-
subsidiary”, are not taken into account in the to-
tal annual volume in terms of value.

Work (services) performed by such subsid-
iary/sub-subsidiary are required for uniformi-
ty in application of methods of repair or main-
tenance of the facilities, which primarily ensures
safety of execution of work and operation of fa-
cilities in future.

Introduction of this rule into effect settled
many issues of the energy companies. Many con-
tracts are concluded within the group of compa-
nies of a corporation. This is due to the fact that
the activities of the energy corporations are a sin-
gle process divided into steps. Accordingly, main-
tenance of the entire complex requires the con-
tractor/provider that will have information about
organization of the entire chain of production as
well as relevant technical knowledge. Only em-
ployees of energy companies and their subsidiar-
ies usually have such qualification.
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This is logical since a corporation trains its
employees, conducts research in the relevant ar-
eas of work, the employees have the opportu-
nity to evaluate the possibility of application of
new developments in the production in practice.
These facts in total do not allow engagement of
third parties for performance of a wider range of
work. Moreover, it gives an opportunity to dis-
close trade secrets, which include data on rele-
vant researches and developments.

Moreover, legal entities (subsidiaries) with-
in a corporation do not meet the requirements of
Federal Law of the Russian Federation No. 209-
®3 dated July 24, 2007, On Development of
Small- and Medium-size Enterprises in the Russian
Federation, which also made it almost impossible
to comply with the requirements of the laws as
related to engagement of the required number of
companies from among the small- and medium-
size enterprises.

Third, purchases from foreign counterpar-
ties are also excluded from the total volume pro-
vided that the contract is performed outside the
Russian Federation. Herewith, an individual case
of procurement of work (services) by the said en-
tities to implement offshore projects is included,
regardless of the territory, in which the services
are rendered.

The legal entity established outside the
Russian Federation may not meet the require-
ments of Decree No. 265 of the Government
of the Russian Federation dated April 4, 2016,
On the Limit Values of Income Received from
Entrepreneurial Activities per Category of Small-
and Medium-Size Enterprises. And given the fact
that the powers of the Federal Tax Service in rela-
tion to such companies are limited, it is impossi-
ble to reliably establish whether or not the annu-
al income of the company complies with the one
specified in the Decree.

Fourth, state companies established in ac-
cordance with the federal law shall be enti-
tled not to take into account contracts conclud-
ed for a period exceeding 5 years, which provide
for co-financing, design and/or development
of engineering documentation and construc-
tion (reconstruction and/or complex develop-
ment), operation, including maintenance, repair
(if needed, capital repair) of federal motor roads
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(sections of motor roads) of general use and/or
individual road facilities forming their technolog-
ical part in the total volume.

It is quite logical that the contracts aimed at
settlement of social problems should be excluded
from the total volume of purchases.

It should be noted that rather high level of in-
tra-corporate control of the energy corporations
will make it possible to implement social projects
using resources of state corporations as efficiently
as possible. But it is not clear why social tasks are
limited to construction of roads.

At present, state corporations are involved
in construction/reconstruction of child daycare
centers, health improvement centers, heat pipe-
lines, boilers, etc. It is also advisable to exclude
major contracts for implementation of these proj-
ects from the annual volume of purchases.

Moreover, major energy corporations often
pursue an active sponsorship policy, within which
the energy corporations need to provide financial
support for sports, social, cultural events held by
professional sports clubs, social and cultural or-
ganizations through conclusion of relevant con-
tracts, including sponsorship advertising, and/or
contracts for construction, reconstruction, repair
of “social” facilities not related to primary activi-
ties of the energy companies.

It should be noted that counterparties that re-
ceive sponsorship are not the small- and medi-
um-size enterprises due to peculiarities of their
operation and ongoing activities (sports clubs, so-
cial, scientific and cultural institutions, etc.).

At the same time, placement of advertise-
ments as a result of sponsorship by Federal Law
No. 38 dated March 13, 2006, On Advertising
constitutes provision of funds or ensuring provi-
sion of funds for organization and/or holding of a
sports, cultural or any other event, creation and/
or broadcasting a television or radio program, or
creation and/or use of another result of creative
activity. Obviously, these relations are formed
outside the business sphere, pursue non-profit
goals, and cannot have any effect on the compet-
itive environment.

Herewith, the specified contracts are not ex-
cluded from the total annual volume of contracts
in terms of value in accordance with clause 7 of
Provisions No. 1352, which reduces efficiency of
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application of these rules, the ability to achieve
the required percentage of attraction of the small-
and medium-size enterprises, and entails the risk
of refusal of the corporations to conclude such
contracts. Taking into account high social impor-
tance of sponsorship for implementation of so-
cially significant projects, it is necessary to con-
sider amending clause 7 of Provisions No. 1352
by supplementing its list with clause “purchase of
sponsored advertising services”.

Therefore, the draft Decree of the
Government of the Russian Federation On
Introduction of Amendments into Decree No. 1352
of the Government of the Russian Federation dat-
ed December 11, 2014 prepared by the Ministry
of Finance of the Russian Federation with re-
gard to an increase in the percentage of purchases
from the small- and medium-size enterprises up
to 20% of the total annual volume of procurement
contracts by value and 18% of the total annual
volume of contracts should be concluded follow-
ing the results of the procurement procedure im-
plemented only for the small- and medium-size
enterprises seems premature.

Support for the small- and medium-size busi-
ness is definitely important. But while increas-
ing percentage of attraction of such contractors,
it is also necessary to review the annual volume of
purchases, except for the contracts that cannot be
concluded with these counterparties due to pecu-
liarities of the subject contract and/or specificity
of the suppliers/contractors/providers.

Summing up the outcome of this study, it can
be said that to settle the outlined problems, it is
acceptable to reduce the indicator of the annual
volume of purchases by excluding from it:

+ procurement of sponsorship advertising
services;

* major contracts for construction/recon-
struction of social projects not related to the ac-
tivities of the Company and implemented in pur-
suance of the relevant federal acts/acts of the
constituent entities of the Russian Federation/
municipal acts;

* purchases from executive bodies and subor-
dinated institutions.

It is required to perform a detailed analy-
sis of the current situation whether or not ma-
ny legal entities currently exceed the already



established percentage. Otherwise, prematurity
of these amendments to the laws will entail ad-
ditional problems in the activities of the ener-
gy corporations and, as a result, negative conse-
quences in the sector of the economy, in which
it operates.

Any changes should be implemented com-
prehensively after prior investigation of the po-
tential possibility of their application. It is not
improbable that the small- and medium-size en-
terprises work more effectively when they act as
the subcontractors of major contractors.

Introduction of this rule may lead to the fact
that in an attempt to achieve the required “per-
cent”, the Customer will divide the volume of the
required work/services so that it will be of no in-
terest to the major counterparties. At the same
time, the “small” business will not be able to per-
form the required work/services in a quality and
timely manner.

Therefore, in the regulation of the problem
under consideration, it is necessary to ensure the
balance, which will take into account the interests
of all parties of legal relations. Forcing the ener-
gy companies to work with “small” businesses, it
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